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NEUSTAR CORPORATION
Incorporated Under the Laws of

the State of Delaware

AMENDED BY-LAWS

ARTICLE I
OFFICES.

The registered office of the Corporation in Delaware shall be at
1209 Orange Street in the City of Wilmington, County of New
Castle, in the State of Delaware, and The Corporation Trust
‘Company shall be the resident agent of this Corporation in charge
thereof. The Corporation may also have such other offices at
such other places, within or without the State of Delaware, as
the Board of Directors may from time to time designate or the
business of the Corporation may require.

ARTICLE II
STOCKHOLDERS.

Section 1. Annual Meeting. The annual meeting of
stockholders for the election of directors to succeed those whose
terms expire and the transaction of any other business shall be
held on the 1lst day of November each year, or as soon after such
date as may be practicable, in such city and state and at such
time and place as may be designated by the Board of Directors,
and set forth in the notice of such meeting. If said day be a
legal holiday, said meeting shall be held on the next succeeding
business day. At the annual meeting any business may be
transacted and any corporate action may be taken, whether stated
in the notice of meeting or not, except as otherwise expressly
provided by statute or the Restated Certificate of Incorporation.

Section 2. Special Meetings. Special meetings of the
stockholders for any purpose may be called at any time by the
Board of Directors, or by the Chief Executive Officer, and shall
be called by the Chief Executive Officer at the request of the
holders of a majority of the outstanding shares of capital stock
entitled to vote. Special meetings shall be held at such place
or places within or without the State of Delaware as shall from
time to time be designated by the Board of Directors and stated
in the notice of such meeting. At a special meeting no business
shall be transacted and no corporate action shall be taken other
than that stated in the notice of the meeting.

Section 3. Notice of Meetings. Written notice of the
time and place of any stockholder's meeting, whether annual or
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special, shall be given to each stockholder entitled to vote
thereat, by personal delivery or by mailing the same to him at
his address as the same appears upon the records of the
Corporation at least ten (10) days but not more than sixty (60)
days before the day of the meeting. Notice of any adjourned
meeting need not be given except by announcement at the meeting
so adjourned, unless otherwise ordered in connection with such
adjournment. Such further notice, if any, shall be given as may
be required by law.

Section 4. Quorum. Any number of stockholders, together
holding at least a majority of the capital stock of the
Corporation issued and outstanding and entitled to vote, who
shall be present in person or represented by proxy at any meeting
duly called, shall constitute a quorum for the transaction of all
business, except as otherwise provided by law, by the Restated
Certificate of Incorporation or by these By-laws.

Section 5. Adjournment of Meetings. If less than a
quorum shall attend at the time for which a meeting shall have-
been called, the meeting may adjourn from time to time by a
majority vote of the stockholders present or represented by proxy
and entitled to vote without notice other than by announcement at
the meeting until a quorum shall attend. Any meeting at which a
quorum is present may also be adjourned in like manner and for
such time or upon such call as may be determined by a majority
vote of the stockholders present or represented by proxy and
entitled to vote. At any adjourned meeting at which a gquorum
shall be present, any business may be transacted and any
corporate action may be taken which might have been transacted at
the meeting as originally called.

Section 6. Voting List. The Secretary shall prepare and
make, at least ten days before every election of directors, a
complete list of the stockholders entitled to vote, arranged in
alphabetical order and showing the address of each stockholder
and the number of shares of each stockholder. Such list shall be
open at the place where the election is to be held for said ten
days, to the examination of any stockholder, and shall be
produced and kept at the time and place of election during the
whole time thereof, and subject to the inspection of any
stockholder who may be present.

Section 7. Voting. Each stockholder entitled to vote at
any meeting may vote either in person or by proxy, but no proxy
shall be voted on or after three years from its date, unless said
proxy provides for a longer period. Except as otherwise provided
in the Restated Certificate of Incorporation, each stockholder
entitled to vote shall at every meeting of the stockholders be
entitled to one vote for each share of stock registered in his
name on the record of stockholders. At all meetings of
stockholders all matters, except as otherwise provided by statute
or in the Restated Certificate of Incorporation, shall be
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determined by the affirmative vote of the majority of shares
present in person or by proxy and entitled to vote on the subject
matter. Voting at meetings of stockholders need not be by
written ballot.

Section 8. Record Date of Stockholders. The Board of
Directors is authorized to fix in advance a date not exceeding
sixty days nor less than ten days preceding the date of any
meeting of stockholders, or the date for the payment of any
dividend, or the date for the allotment of rights, or the date
when any change or conversion or exchange of capital stock shall
go into effect, or a date in connection with obtaining the
consent of stockholders for any purposes, as a record date for
the determination of the stockholders entitled to notice of, and
to vote at, any such meeting, and any adjournment thereof, or
entitled to receive payment of any such dividend, or to any such
allotment of rights, or to exercise the rights in respect of any
such change, conversion or exchange of capital stock, or to give
such consent, and, in such case, such stockholders and only such
stockholders as shall be stockholders of record on the date so
fixed shall be entitled to such notice of, and to vote at, such
meeting, and any adjournment thereof, or to receive payment of
such dividend, or to receive such allotment of rights, or to
exercise such rights, or to give such consent, as the case may
be, notwithstanding any transfer of any stock on the books of the
Corporation, after such record date fixed as aforesaid.

Section 9. Action Without Meeting. Any action reguired
or permitted to be taken at any annual or special meeting of
stockholders may be taken without a meeting, without prior notice
and without a vote, if a consent or consents in writing, setting
forth the action so taken, shall be signed by the holders of
outstanding stock having not less than the minimum number of
votes that would be necessary to authorize or take such action at
a meeting at which all shares entitled to vote thereon were
present and voted and shall be delivered to the Corporation by
delivery to its registered office in the State of Delaware, its
principal place of business, or an officer or agent of the
Corporation having custody of the book in which proceedings of
meetings of stockholders are recorded. Delivery made to the
Corporation's registered office shall be by hand or by certified
or registered mail, return receipt requested. Prompt notice of
the taking of the corporate action without a meeting by less than
unanimous written consent shall be given to those stockholders
who have not consented in writing.

Section 10. Conduct of Meetings. The Chairman of the
Board of Directors or, in his absence the Chief Executive Officer
or any Vice President designated by the Chairman of the Board,
shall preside at all regular or special meetings of stockholders.
To the maximum extent permitted by law, such presiding person
shall have the power to set procedural rules, including but not
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limited to rules respecting the time allotted to stockholders to
speak, governing all aspects of the conduct of such meetings.

ARTICLE IIT
DIRECTORS.

Section 1. Number and Qualifications. The board of
directors shall consist initially of five directors, and
thereafter shall consist of such number as may be fixed from time
to time by resolution of the Board. The directors need not be
stockholders.

Section 2. Board Nominees. Only persons who are
nominated in accordance with the procedures set forth in these
By-laws shall be eligible for election as directors. Nominations
of persons for election to the Board of Directors of the
Corporation may be made at a meeting of stockholders at which
directors are to be elected only: (i) by or at the direction of
the Board of Directors; or (ii) by any stockholder of the
Corporation entitled to vote for the election of Directors at the
meeting who complies with the notice procedures set forth in this
Section 2. Such nominations, other than those made by or at the
direction of the Board of Directors, shall be made by timely
notice in writing to the Secretary of the Corporation. To be
timely, a stockholder's notice shall be delivered or mailed to
and received at the principal executive offices of the
Corporation not less than sixty (60) days prior to the date of
the meeting; provided, however, that in the event that less than
sixty (60) days' notice of the date of the meeting is given or
made to stockholders, notice by the stockholder to be timely must
be so received not later than the close of business on the 10th
day following the day on which such notice of the date of the
meeting was mailed. No person shall be eligible for election as a
Director of the Corporation unless nominated in accordance with
the provisions of this Section 2.

Section 3. Election of Directors; Duration of Office.
The directors shall be divided, with respect to the time for
which they severally hold office, into three classes, with the
term of office of the first class to expire at the first annual
meeting of stockholders, the term of office of the second class
to expire at the annual meeting of stockholders one year
thereafter and the term of office of the third class to expire at
the annual meeting of stockholders two years thereafter, with
each director to hold office until his or her successor shall
have been duly elected and qualified. At each annual meeting of
stockholders, directors elected to succeed those directors whose
terms then expire shall be elected for a term of office to expire
at the third succeeding annual meeéting of stockholders after
their election, with each director to hold office until his or
her successor shall have been duly elected and qualified.
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Section 4. Removal and Resignation of Directors. Any
director may be removed from the Board of Directors, with or
without cause, by the holders of a majority of the shares of
capital stock entitled to vote, either by written consent or
consents or at any special meeting of the stockholders called for
that purpose, and the office of such director shall forthwith
become vacant.

Any director may resign at any time. Such resignation shall
take effect at the time specified therein, and if no time be
specified, at the time of its receipt by the Chief Executive
Officer or Secretary. The acceptance of a resignation shall not
be necessary to make it effective, unless so specified therein.

Section 5. Filling of Vacancies. Any vacancy among the
directors, occurring from any cause whatsoever, may be filled by
a majority of the remaining directors, though less than a quorum,
provided however, that the stockholders removing any director may
at the same meeting fill the wvacancy caused by such removal, and
provided further, that if the directors fail to fill any such
vacancy, the stockholders may at any special meeting called for
that purpose fill such wvacancy. In case of any increase in the
number of directors, the additional directors may be elected by
the directors in office before such increase.

Any person elected to fill a vacancy shall hold office,
subject to the right of removal as hereinbefore provided, for a
term expiring at the annual meeting of stockholders at which the
term of office of the class to which they have been elected
expires and until such director's successor shall have been duly
elected and qualified.

Section 6. Regular Meetings. The Board of Directors
shall hold an annual meeting for the purpose of organization and
the transaction of any business immediately after the annual
meeting of the stockholders, provided a quorum of directors is
present. Other regular meetings may be held at such times as may
be determined from time to time by resolution of the Board of
Directors.

Section 7. Special Meetings. Special meetings of the
Board of Directors may be called by the Chairman of the Board of
Directors or by the Chief Executive Officer.

Section 8. Notice and Place of Meetings. Meetings of
the Board of Directors may be held at the principal office of the
Corporation, or at such other place as shall be stated in the
notice of such meeting. Notice of any special meeting, and,
except as the Board of Directors may otherwise determine by
resolution, notice of any regular meeting also, shall be mailed
to each director addressed to him at his residence or usual place
of business at least two days before the day on which the meeting
is to be held, or if sent to him at such place by telegraph or
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cable, or delivered personally or by telephone, not later than

the day before the day on which the meeting is to be held. No

notice of the annual meeting of the Board of Directors shall be
required if it is held immediately after the annual meeting of

the stockholders and if a quorum is present.

Section 9. Business Transacted at Meetings, etc.. Any
business may be transacted and any corporate action may be taken
at any regular or special meeting of the Board of Directors at
which a quorum shall be present, whether such business or
proposed action be stated in the notice of such meeting or not,
unless special notice of such business or proposed action shall
be required by statute.

Section 10. Quorum. A majority of the Board of
Directors at any time in office shall constitute a quorum. At
any meeting at which a quorum is present, the vote of a majority
of the members in office shall be the act of the Board of
Directors unless the act of a greater number is specifically
required by law or by the Restated Certificate of Incorporation
or these By-laws. The members of the Board shall act only as the
Board and the individual members thereof shall not have any :
powers as such.

Section 11. Compensation. The directors shall not
receive any stated salary for their services as directors, but by
resolution of the Board of Directors a fixed fee and expenses of
attendance may be allowed for attendance at each meeting.

Nothing herein contained shall preclude any director from serving
the Corporation in any other capacity, as an officer, agent or
otherwise, and receiving compensation therefor.

Section 12, Action Without a Meeting. Any action
required or permitted to be taken at any meeting of the Board of
Directors, or of any committee thereof, may be taken without a
meeting if all members of the Board or committee, as the case may
be, consent thereto in writing, and the writing or writings are
filed with the minutes of the proceedings of the Board or
committee.

Section 13. Meetings Through Use of Communications
Equipment. Members of the Board of Directors, or any committee
designated by the Board of Directors, shall, except as otherwise
provided by law, the Certificate of Incorporation or these
By—-laws, have the power to participate in a meeting of the Board
of Directors, or any committee, by means of a conference
telephone or similar communications equipment by means of which
all persons participating in the meeting can hear each other, and
such participation shall constitute presence in person at the
meeting.
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ARTICLE IV
COMMITTEES.

Section 1. Executive Committee. The Board of Directors
may, by resolution passed by a majority of the whole Board,
designate two or more of their number to constitute an Executive
Committee to hold office at the pleasure of the Board, which
Committee shall, during the intervals between meetings of the
Board of Directors, have and exercise all of the powers of the
Board of Directors in the management of the business and affairs
of the Corporation, subject only to such restrictions or
limitations as the Board of Directors may from time to time
specify, or as limited by the Delaware Corporation Law, and shall
have power to authorize the seal of the Corporation to be affixed
to all papers which may require it.

Any member of the Executive Committee may be removed at any
time, with or without cause, by a resolution of a majority of the
whole Board of Directors.

Any person ceasing to be a director shall ipso facto cease
to be a member of the Executive Committee.

Any vacancy in the Executive Committee occurring from any
cause whatsoever may be filled from among the directors by a
resolution of a majority of the whole Board of Directors.

Section 2. Other Committees. Other committees, whose
members need not be directors, may be appointed by the Board of
Directors or the Executive Committee, which committees shall hold
office for such time and have such powers and perform such duties
as may from time to time be assigned to them by the Board of
Directors or the Executive Committee.

Any member of such a committee may be removed at any time,
with or without cause, by the Board of Directors or the Executive
Committee. Any vacancy in a committee occurring from any cause
whatsoever may be filled by the Board of Directors or the
Executive Committee.

Section 3. Resignation. Any member of a committee may
resign at any time. Such resignation shall be made in writing
and shall take effect at the time specified therein, or, if no
time be specified, at the time of its receipt by the Chief
Executive Officer or Secretary. The acceptance of a resignation
shall not be necessary to make it effective unless so specified
therein.

Section 4. Quorum. A majority of the members of a
committee shall constitute a quorum. The act of a majority of
the members of a committee present at any meeting at which a
quorum is present shall be the act of such committee. - The
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members of a committee shall act only as a committee, and the
individual members thereof shall not have any powers as such.

Section 5. Record of Proceedings, etc.. Each committee
shall keep a record of its acts and proceedings, and shall report
the same to the Board of Directors when and as required by the
Board of Directors.

Section 6. Organization, Meetings, Notices, etc.. A
committee may hold its meetings at the principal office of the
Corporation, or at any other place which a majority of the
committee may at any time agree upon. Each committee may make
such rules as it may deem expedient for the regulation and
carrying on of its meetings and proceedings. Unless otherwise
ordered by the Executive Committee, any notice of a meeting of
such committee may be given by the Secretary of the Corporation
or by the chairman of the committee and shall be sufficiently
given if mailed to each member at his residence or usual place of
business at least two days before the day on which the meeting is
to be held, or if sent to him at such place by telegraph or
cable, or delivered personally or by telephone not later than 24
hours before the time at which the meeting is to be held.

Section 7. Compensation. The members of any committee
shall be entitled to such compensation as may be allowed them by
resolution of the Board of Directors.

ARTICLE V
OFFICERS.

Section 1. Number. The officers of the Corporation
shall be a Chief Executive Officer, one or more Vice-Presidents,
a Secretary, one or more Assistant Secretaries, a Treasurer, and
one or more Assistant Treasurers, and such other officers as may
be appointed in accordance with the provisions of Section 3 of
this Article V. The Board of Directors shall also elect a
Chairman of the Board of Directors who shall be the Chief
Executive Officer.

Section 2. Election, Term of Office and Qualifications.
The officers, except as provided in Section 3 of this Article V,
shall be chosen annually by the Board of Directors. Each such
officer shall, except as herein otherwise provided, hold office
until his successor shall have been chosen and shall qualify.
The Chief Executive Officer shall be a director of the
Corporation, and should he cease to be a director, he shall ipso
facto cease to be an officer. Except as otherwise provided by
law, any number of offices may be held by the same person.

Section 3. Other Officers. Other officers, including
one or more additional vice-presidents, assistant secretaries or
assistant treasurers, may from time to time be appointed by the
Board of Directors, which other officers shall have such powers
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and perform such duties as may be assigned to them by the Board
of Directors or the officer or committee appointing them.

Section 4. Removal of Officers. Any officer of the
Corporation may be removed from office, with or without cause, by
a vote of a majority of the Board of Directors.

Section 5. Resignation. Any officer of the Corporation
may resign at any time. Such resignation shall be in writing and
shall take effect at the time specified therein, and if no time
be specified, at the time of its receipt by the Chief Executive
Officer or Secretary. The acceptance of a resignation shall not
be necessary in order to make it effective, unless so specified
therein.

Section 6. Filling of Vacancies. A vacancy in any
office shall be filled by the Board of Directors or by the
authority appointing the predecessor in such office.

Section 7. Compensation. The compensation of the
officers shall be fixed by the Board of Directors, or by any
committee upon whom power in that regard may be conferred by the
Board of Directors.

Section 8. Chief Executive Officer. The Chief Executive
Officer .shall, when present, preside at all meetings of the
stockholders. He shall have power to call special meetings of
the stockholders or of the Board of Directors or of the Executive
Committee at any time. He shall be the chief executive officer
of the Corporation, and shall have the general direction of the
business, affairs and property of the Corporation, and of its
several officers, and shall have and exercise all such powers and
discharge such duties as usually pertain to the office of Chief
Executive Officer.

Section 9. Vice-Presidents. The Vice-Presidents, or any
of them, shall, subject to the direction of the Board of
Directors, at the request of the Chief Executive Officer or in
his absence, or in case of his inability to perform his duties
from any cause, perform the duties of the Chief Executive
Officer, and, when so acting, shall have all the powers of, and
be subject to all restrictions upon, the Chief Executive Officer.
The Vice-Presidents shall also perform such other duties as may
be assigned to them by the Board of Directors, and the Board of
Directors may determine the order of priority among them.

Section 10. Secretary. The Secretary shall perform such
duties as are incident to the office of Secretary, or as may from
time to time be assigned to him by the Board of Directors, or as
are prescribed by these By-laws.

Section 11. Treasurer. The Treasurer shall perform such
duties and have powers as are usually incident to the office of
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Treasurer or which may be assigned to him by the Board of
Directors.

ARTICLE VI
CAPITAL STOCK.

Section 1. Issue of Certificates of Stock. Certificates
of capital stock shall be in such form as shall be approved by
the Board of Directors. They shall be numbered in the order of
their issue and shall be signed by the Chairman of the Board of
Directors or one of the Vice-Presidents, and the Secretary or an
Assistant Secretary or the Treasurer or an Assistant Treasurer,
and the seal of the Corporation or a facsimile thereof shall be
impressed or affixed or reproduced thereon, provided, however,
that where such certificates are signed by a transfer agent or an
assistant transfer agent or by a transfer clerk acting on behalf
of the Corporation and a registrar, the signature of any such
Chairman of the Board of Directors, Vice-President, Secretary,
Assistant Secretary, Treasurer or Assistant Treasurer may be
facsimile. 1In case any officer or officers who shall have
signed, or whose facsimile signature or signatures shall have
been used on any such certificate or certificates shall cease to
be such officer or officers of the Corporation, whether because
of death, resignation or otherwise, before such certificate or
certificates shall have been delivered by the Corporation, such
certificate or certificates may nevertheless be adopted by the
Corporation and be issued and delivered as though the person or
persons who signed such certificate or certificates, or whose
facsimile signature or signatures shall have been used thereon
have not ceased to be such officer or officers of the
Corporation.

Section 2. Registration and Transfer of Shares. The
name of each person owning a share of the capital stock of the
Corporation shall be entered on the books of the Corporation
together with the number of shares held by him, the numbers of
the certificates covering such shares and the dates of issue of
such certificates. The shares of stock of the Corporation shall
be transferable on the books of the Corporation by the holders
thereof in person, or by their duly authorized attorneys or legal
representatives, on surrender and cancellation of certificates
for a like number of shares, accompanied by an assignment or
power of transfer endorsed thereon or attached thereto, duly
executed, and with such proof of the authenticity of the
signature as the Corporation or its agents may reasonably
require. A record shall be made of each transfer.

The Board of Directors may make other and further rules and
regulations concerning the transfer and registration of
certificates for stock and may appoint a transfer agent or
registrar or both and may require all certificates of stock to
bear the signature of either or both.

-10-



0676333.03

Section 3. Lost, Destroyed and Mutilated Certificates.
The holder of any stock of the Corporation shall immediately
notify the Corporation of any loss, theft, destruction or
mutilation of the certificates therefor. The Corporation may
issue a new certificate of stock in the place of any certificate
theretofore issued by it alleged to have been lost, stolen or
destroyed, and the Board of Directors may, in its discretion,
require the owner of the lost, stolen or destroyed certificate,
or his legal representatives, to give the Corporation a bond, in
such sum not exceeding double the value of the stock and with
such surety or sureties as they may require, to indemnify it
against any claim that may be made against it by reason of the
issue of such new certificate and against all other liability in
the premises, or may remit such owner to such remedy or remedies
as he may have under the laws of the State of Delaware.

ARTICLE VII
DIVIDENDS, SURPLUS, ETC.

Section 1. General Discretion of Directors. The Board
of Directors shall have power to fix and vary the amount to be
set aside or reserved as working capital of the Corporation, or
as reserves, or for other proper purposes of the Corporation,
and, subject to the requirements of the Certificate of
Incorporation, to determine whether any, if any, part of the
surplus or net profits of the Corporation shall be declared as
dividends and paid to the stockholders, and to fix the date or
dates for the payment of dividends.

ARTICLE VIII
MISCELLANEOUS PROVISIONS.

Section 1. Fiscal Year. The fiscal year of the
Corporation shall commence on the first day of January and end on
the last day of December.

Section 2. Corporate Seal. The corporate seal shall be
in such form as approved by the Board of Directors and may be
altered at their pleasure. The corporate seal may be used by
causing it or a facsimile thereof to be impressed or affixed or
reproduced or otherwise.

Section 3. Notices. Except as otherwise expressly
provided, any notice required by these By-laws to be given shall
be sufficient if given by depositing the same in a post office or
letter box in a sealed postpaid wrapper addressed to the person
entitled thereto at his address, as the same appears upon the
books of the Corporation, or by telegraphing or cabling the same
to such person at such addresses; and such notice shall be deemed
to be given at the time it is mailed, telegraphed or cabled.

Section 4. Waiver of Notice. Any stockholder or
director may at any time, by writing or by telegraph or by cable,

-11-
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waive any notice required to be given under these By-laws, and if
any stockholder or director shall be present at any meeting his
presence shall constitute a waiver of such notice.

Section 5. Checks, Drafts, etc.. All checks, drafts or
other orders for the payment of money, notes or other evidences
of indebtedness issued in the name of the Corporation, shall be
signed by such officer or officers, agent or agents of the
Corporation, and in such manner, as shall from time to time be
designated by resolution of the Board of Directors. .

Section 6. Deposits. All funds of the Corporation shall
be deposited from time to time to the credit of the Corporation
in such bank or banks, trust companies or other depositories as
the Board of Directors may select, and, for the purpose of such
deposit, checks, drafts, warrants and other orders for the
payment of money which are payable to the order of the
Corporation, may be endorsed for deposit, assigned and delivered
by any officer of the Corporation, or by such agents of the
Corporation as the Board of Directors or the Chief Executive
Officer may authorize for that purpose.

Section 7. Voting Stock of Other Corporations. Except
as otherwise ordered by the Board of Directors or the Executive
Committee, the Chief Executive Officer or the Treasurer shall
have full power and authority on behalf of the Corporation to
attend and to act and to vote at any meeting of the stockholders
of any corporation of which the Corporation is a stockholder and
to execute a proxy to any other person to represent the
Corporation at any such meeting, and at any such meeting the
Chief Executive Officer or the Treasurer or the holder of any
such proxy, as the case may be, shall possess and may exercise
any and all rights and powers incident to ownership of such stock
and which, as owner thereof, the Corporation might have possessed
and exercised 1f present. The Board of Directors or the
Executive Committee may from time to time confer like powers upon
any other person or persons.

Section 8. Indemnification of Officers and Directors.
The Corporation shall indemnify any and all of its directors or
officers, including former directors or officers, and any
employee, who shall serve as an officer or director of any
corporation at the request of this Corporation, to the fullest
extent permitted under and in accordance with the laws of the
State of Delaware.

ARTICLE IX
AMENDMENTS .

The Board of Directors shall have the power to make,
rescind, alter, amend and repeal these By-laws by the affirmative
vote of at least a majority of the entire Board of Directors then
in office, provided, however, that the stockholders by the

-12-
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affirmative vote of a majority of the shares of capital stock
outstanding and entitled to vote generally shall have the power
to rescind, alter, amend or repeal any by-laws made by the Board
of Directors, and to enact by-laws which if so expressed shall
not be rescinded, altered, amended or repealed by the Board of
Directors. No change of the time or place for the annual meeting
of the stockholders for the election of directors shall be made
except in accordance with the laws of the State of Delaware.

Dated: November 29, 1999

-13-
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 01:30 PM 06/05/2001
010268735 — 2975674

RESTATED CERTIFICATE OF INCORPORATION
OF
NEUSTAR, INC.

(Pursuant to Sections 242 and 245 of the
General Corporation Law of the State of Delaware)

NEUSTAR, INC., a corporation organized and existing under and by virtue of the
provisions of the General Corporation Law of the State of Delaware,

DOES HEREBY CERTIFY:

FIRST: That the name of the corporation is NEUSTAR, INC. and that this corporation
was originally incorporated pursuant to the General Corporation Law on December 8, 1998
under the name “CIS Acquisition Corporation™. '

SECOND: That the Board of Directors of this corporation duly adopted resolutions
proposing to amend and restate the Certificate of Incorporation of this corporation, declaring said
amendment and restatement to be advisable and in the best interests of this corporation and its
stockholders, and authorizing the appropriate officers of this corporation to submit said
amendment and restatement to the stockholders of the corporation for their approval. The
resolution setting forth the proposed amendment and restatement is as follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended and
restated in its entirety to read as follows:

ARTICLEI
The name of this corporation is NeuStar, Inc. (referred to herein as the “Corporation™).
ARTICLE 1I

The address of the Corporation’s registered office in the State of Delaware is 1209
Orange Street in the City of Wilmington, County of New Castle. The name of the Corporation’s
registered agent at such address is The Corporation Trust Company.

ARTICLE I

The nature of the business or purposes to be conducted or promoted by the Corporation is
to engage in any lawful act or activity for which corporations may be organized under the
General Corporation Law of the State of Delaware.

ARTICLE IV

Definitions

As used in this Article IV, the following terms have the following respective meanings:

KL2:2103987.2
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(a) “Convertible Securities” shall have the meaning ascribed to it in Section

2(g)iNA).

(b) "Exchange Agreement" shall mean the agreement pursuant to which,
among other matters, (i) 33,000 shares of Series A Preferred Stock (together with
accrued but unpaid dividends thereon) held by the Warburg Entities, (ii)
3,071,910 shares of Series B Preferred Stock (together with accrued but unpaid
dividends thereon) held by the Warburg Entities, (iii) indebtedness of the
Corporation in the aggregate principal amount of $40,000,000 (together with
accrued but unpaid interest thereon) owing to the Warburg Entities, and (iv)
accrued and unpaid interest on indebtedness of the Corporation in the aggregate
principal amount of $4,000,000 owing to the Warburg Entities, shall be
exchanged for shares of Series C Preferred Stock.

(c) The “Fair Market Value” of any security, as of any determination date,
shall be computed as follows:

(A)  Iflisted on a national securities exchange, or quoted on the
Nasdag National Market or the Nasdaq SmallCap Market, the value shall be
deemed to be the average of the closing prices of the securities on such exchange
or system over the 30-trading day period ending three (3) trading days prior to
such determination date; and

(B)  If actively traded over-the-counter, the value shall be
deemed to be the average of the daily average of the closing bid and asked prices
over the 30-trading day period ending three (3) trading days prior to the
occurrence of such determination date; and

(C) Ifthere is no active public market, the value shall be the
fair market value thereof, as determined in good faith by the Board of Directors;

provided, however, that in the event any such securities are subject to an
investment letter or similar restrictions on free marketability, such
securities shall reflect an appropriate discount from the market value
determined pursuant to (A), (B) or (C), above, to reflect the fair market
value thereof, as determined in good faith by the Board of Directors.

(d)  “Minority Holder” means each of ABS CAPITAL PARTNERS IV, L.P,,

' ABS CAPITAL PARTNERS IV-A, L.P., ABS CAPITAL PARTNERS IV
OFFSHORE, L.P. and ABS CAPITAL PARTNERS IV SPECIAL
OFFSHORE, L.P. (collectively, “ABS™), only for so long as ABS has not
transferred any record or beneficial interest in any Series D and Series E
Preferred Stock purchased by it pursuant to the Securities Purchase
Agreement (other than to a Subsidiary of ABS or an entity under common
control with ABS), and shall also include such Subsidiary of ABS or
entity under common control with ABS.
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(e)
®
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(h)
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“Options” shall have the meaning ascribed to it in Section 2(g)(ii)(A)-

“Permitted Dilutive Issuance” shall mean (1) the issuance by the
Corporation of up to $20,000,000 in aggregate liquidation preference of
shares of Series E Preferred Stock (each such share of Series E Preferred
Stock with an initial conversion price of at least $4.316384 per share of
Common Stock) or, in the event that any Purchaser (as defined in the
Securities Purchase Agreement) defaults in its obligation pursuant to
Section 2.1 of the Securities Purchase Agreement to purchase Series E
Preferred Stock (it being understood that no such default shall exist if the
conditions to such Purchaser’s obligation set forth in the Securities
Purchase Agreement have not been satisfied or waived), any equity
securities issued by the Corporation in lieu of such issuance of Series E
Preferred Stock to the extent necessary for the Corporation to obtain
proceeds equal to the net proceeds that would have been received from
such defaulting Purchaser but for such default (“Default Securities™);
provided that such equity securities rank either junior to or on a parity
with the Series D Preferred Stock and the Series E Preferred Stock in
dividend right and in right of distribution upon liquidation, dissolution or
winding up of the Corporation and (2) the issuance of the Minority Holder
Exchange Securities (as defined in Section 4(j));

“Ratchet Adjustment Period” shall mean the period of time beginning on
the Recapitalization Date and ending upon the earlier of (x) 11:59 P.M.,
New York City time, on the 365" day following the Recapitalization Date
and (y) such time as when the Conversion Price with respect to a share of
Series D Preferred Stock shall have first been reduced to $4.316384 or

v below;

“Recapitalization Date” shall mean the date upon which the Corporation
first issues and sells shares of Series D Preferred Stock pursuant to the
Securities Purchase Agreement;

“Securities Act” shall mean the Securities Act of 1933, as amended,;

“Securities Purchase Agreement” shall mean the Securities Purchase
Agreement, dated as of June 5, 2001, by and between the Corporation and
each of the purchasers named therein, as such agreement may be amended,
modified or supplemented from time to time;

“Stockholders Agreement” shall mean the Amended and Restated
Stockholders Agreement, dated as of June 5, 2001, by and among the
Corporation and the Investors and Trustees named therein, as such
agreement may be amended, modified or supplemented from time to time;

“Subsidiary” means, with respect to any entity, (i) a corporation a majority
of whose capital stock with voting power, under ordinary circumstances,
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Capital Stock

(m)

to elect directors is at the time, directly or indirectly, owned by such
entity, by a subsidiary of such entity, or by such entity and one or more
subsidiaries of such entity, (ii} a partnership in which such entity or a
subsidiary of such entity is, at the date of determination, a general partner
of such partnership and has the power to direct the policies and
management of such partnership or (iii) any other entity (other than a
corporation or partnership) in which such entity, a subsidiary of such
entity or such entity and one or more subsidiaries of such entity, directly
or indirectly, at the date of determination thereof, has (A) atleasta
majority ownership interest or (B) the power (whether by contract or
otherwise) to elect or direct the election of a majority of the directors or
other governing body of such entity; and

“Warburg Entities” shall mean, collectively, Warburg, Pincus Equity
Partners, L.P., a Delaware limited partnership, Warburg, Pincus
Netherlands Equity Partners I, C.V., a Netherlands limited partnership,
Warburg, Pincus Netherlands Equity Partners II, C.V., a Netherlands
limited partnership, and Warburg, Pincus Netherlands Equity Partners I1I,
C.V., a Netherlands limited partnership.

The total authorized capital stock of the Corporation shall be: 152,700,000 shares,

consisting of:
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(1)

(if)

(iii)

@iv)

)

(vi)

(vii)

100,000,000 shares of Common Stock, $.002 par value per share (the
“Common Stock™);

100,000 shares of Series A Non-Voting Preferred Stock, $.01 par value
per share (the “Series A Preferred Stock”),

4,000,000 shares of Series B Voting Convertible Preferred Stock, $.01 par
value per share (the “Series B Preferred Stock);

28,600,000 shares of Series C Voting Convertible Preferred Stock, $.01
par value per share (the “Series C Preferred Stock™);

10,000,000 shares of Series D Voting Convertible Preferred Stock, $.01
par value per share (the “Series D Preferred Stock™);

5,000,000 shares of Series E Voting Convertible Preferred Stock, $.01 par
value per share (the “Series E Preferred Stock™); and

5,000,000 shares of preferred stock, $.01 par value per share, as may be
issued from time to time, in one or more series, to be determined by the
Board of Directors, each of said series to be distinctly designated (such
shares, the “Undesignated Preferred Stock”) (the Series A Preferred Stock,
the Series B Preferred Stock, the Series C Preferred Stock, the Series D
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Preferred Stock, the Series E Preferred Stock and the Undesignated
Preferred Stock are hereinafter collectively referred to in this Certificate of
Incorporation as the ‘“Preferred Stock™). All shares of any one series of
such Undesignated Preferred Stock shall be alike in every particular,
except that there may be different dates from which dividends, if any,
thereon shall be cumulative, if made cumulative. The voting powers,
designations and preferences and the relative, patticipating, optional or
other special rights of each such series of Undesignated Preferred Stock,
and the qualifications, limitations or restrictions thereof, if any, may differ
from those of any and all other series at any time outstanding; and, subject
to any other provision of this Certificate of Incorporation which may
require the consent of the holders of any class of the Corporation’s
Preferred Stock with respect to the issuance of the Corporation’s Preferred
Stock, the Board of Directors of the Corporation hereby is expressly
granted authority to fix by resolution or resolutions adopted prior to the
issuance of any shares of a particular series of preferred stock, the voting
powers, designations and preferences, the relative, participating, optional
or other special rights and the qualifications, limitations and restrictions of
such series, including, but without limiting the generality of the foregoing,
the following:

(A) the distinctive designation of, and the number of shares of
preferred stock which shall constitute, such series, which number
may be increased (except where otherwise provided by the Board
of Directors) or decreased (but not below the number of shares
thereof then outstanding) from time to time by like action of the
Board of Directors;

(B) the rate and times at which, and the terms and conditions on which,
dividends, if any, on preferred stock of such series shall be paid,
the extent of the preference or relation, if any, of such dividends to
the dividends payable on any other class or classes or series of the
same or any other class or classes of stock of the Corporation and
whether such dividends shall be cumulative or non-cumulative;

(C) theright, if any, of the holders of preferred stock of such series to
convert the same into, or exchange the same for, shares of any
other class or classes or of any series of the same or any other class
or classes of stock of the Corporation and the terms and conditions
of such conversion or exchange;

(D}  whether or not preferred stock of such series shall be subject to
redemption, and the redemption price or prices and the time or
times at which, and the terms and conditions on which, preferred
stock of such series may be redeemed;




(E)  the terms of the sinking fund or redemption or purchase acéount, if
any, to be provided for the preferred stock of such series;

(F) the restrictions, if any, on the issuance of shares of the same or any
other class or classes or of any series of the same or any other class
or classes of stock of the Corporation; ‘

(G) therights, if any, of the holders of preferred stock of such series -
upon the voluntary or involuntary liquidation, merger,
consolidation, distribution or sale of assets, dissolution or winding-
up of the Corporation; and

(H) the voting powers, if any, of the holders of such series of preferred
stock which, without limiting the generality of the foregoing, may
be equal to, more than or less than one vote per share and may
include the right, voting as a series by itself or together with other
series of preferred stock or all series of preferred stock as a class,
or, together with any other class or classes or series of any other
class or classes of stock of the Corporation, to elect one or more
directors of the Corporation if there shall have been a default in the
payment of dividends on any one or more series of preferred stock
or under such other circumstances and on such conditions as the
Board of Directors may determine.

Unless expressly provided otherwise, shares of any series of Preferred Stock, when received by
the Corporation upon any conversion, redemption, exercise or otherwise cancelled or acquired
by the Corporation will be restored to the status of authorized but unissued shares of Preferred
Stock, without designation as to class, and may thereafier be issued, but not as shares of such
series of Preferred Stock. The issuance of the shares of Undesignated Preferred Stock shall be
subject to any other provision of this Certificate of Incorporation which may require the consent
of the holders of any class of the Corporation’s Preferred Stock with respect to such issuance.,

Preferred Stock

The relative powers, preferences and rights of, and the qualifications, limitations and
restrictions granted to and imposed upon, certain of the Preferred Stock and the Common Stock

are as follows:
SECTION 1: SERIES A PREFERRED STOCK

(a) Dividends. The holders of the Series A Preferred Stock shall be entitled to
receive, if, when and as declared by the Board of Directors of the Corporation (the “Board of
Directots™), out of any funds legally available therefor, preferential cumulative dividends in cash
at the rate of eight and one-half percent (8 1/2%) per share per annum of the Stated Value thereof
(as hereinafter defined) and not more. After the seventh anniversary of the date of filing of this
Certificate with the Delaware Secretary of State’s office, the dividend rate on the Series A
Preferred Stock shall automatically increase by 1% per annum. As used in this Section 1, the
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term “Stated Value” with respect to each share of Series A Preferred stock shall mean the
amount of One Thousand Dollars ($1,000).

(b}  Preference. Except for any cash payments that the Corporation may be
required to make on shares of convertible or exchangeable Preferred Stock entitled to receive
cash in lieu of fractional shares pursuant to any conversion or exchange, so long as any shares of
Series A Preferred Stock remain outstanding, in no event shall any dividend whatsoever, whether
in cash or other property (other than shares of Series B Preferred Stock or Common Stock), be
paid or declared or any distribution be made on the Series B Preferred Stock, Common Stock or
any other stock ranking on liquidation junior to the Series A Preferred Stock (such stock referred
to hereinafter in this Section 1 collectively as “Junior Stock™) during any fiscal year, nor shall
any shares of the Junior Stock be purchased, redeemed, retired or otherwise acquired (other than
the repurchase of stock from employees of the Corporation or its Subsidiaries pursuant to
repurchase rights under vesting provisions related to the length of period of employment or such
employees at purchase prices initially paid by such employees for such shares) for consideration
by the Corporation (i) unless the full dividends of the Series A Preferred Stock for all past
dividend periods shall have been paid or declared and a sum set apart sufficient for the payment
thereof; and (ii) wnless, if at any time the Corporation is obligated to retire shares of the Series A
Preferred Stock pursuant to any mandatory redemption requirement, sinking fund or a fund of a
similar nature, all arrears, if any, in respect of the retirement of the Series A Preferred Stock shall
have been made good. The Corporation shall not effect any optional redemption of the Series B
Preferred Stock unless all shares of Series A Preferred Stock have been redeemed or a sum
sufficient for the redemption of such shares has been set apart. Subject to the foregoing
provisions and not otherwise, such dividends (payable in cash, stock or otherwise) as may be
determined by the Board of Directors may be declared and paid on the Junior Stock from time to
time out of the remaining funds of the Corporation legally available therefor, and the Series A
Preferred Stock shall not be entitled to participate in any such dividend, whether payable in cash,
stock or otherwise.

(©) Cumulative. Dividends on the Series A Preferred Stock shall be
cumulative and shall accrue from the date of issuance, whether or not declared by the Board of
Directors and whether or not in any fiscal year there shall be net profits or surplus available for
the payment of dividends in such fiscal year. In addition, all accrued but unpaid dividends on the
Series A Preferred Stock shall compound on a quarterly basis on each March 31, June 30.
September 30 and December 31.

(d) Liguidation, Dissolution or Winding Up.

(i) In the event of any voluntary or involuntary liquidation, dissolution
or winding up of the Corporation, then, before any distribution or payment shall be made
to the holders of the Junior Stock, the holders of shares of Series A Preferred Stock then-
outstanding shall be entitled to be paid out of the assets of the Corporation available for
distribution to its stockholders, after and subject to the payment in full of all amounts
required to be distributed to the holders of any other Preferred Stock of the Corporation
ranking on liquidation prior and in preference to the Series A Preferred Stock (such
Preferred Stock being referred to in this Section 1 as “Senior Preferred Stock™), upon
such liquidation, dissolution or winding up, an amount equal to One Thousand Dollars
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($1,000) per share (subject to adjustment in the event of any stock dividend, stock split,
stock distribution or combination with respect to such shares), plus an amount equal to
any and all dividends accrued and unpaid thereon as of the date of such distribution or
payment (the “Series A Preference”). If upon any such liquidation, dissolution or winding
up of the Corporation, the remaining assets of the Corporation available for the
distribution to its stockholders after payment in full of amounts required to be paid or
distributed to holders of Senior Preferred Stock shall be insufficient to pay the holders of
shares of Series A Preferred Stock the full Series A Preference, the holders of shares of
Series A Preferred Stock, and any class of stock ranking on liquidation on a parity with
the Series A Preferred Stock, shall share ratably in any distribution of the remaining
assets and funds of the Corporation in proportion to the respective amounts which would
otherwise be payable in respect of the shares held by them upon such distribution if all
amounts payable on or in respect of said shares were paid in full.

(ii)  After the payment of all preferential amounts required to be paid to
the holders of Senior Preferred Stock and the Series A Preference upon the dissolution,
liquidation or winding up of the Corporation, the holders of shares of Junior Stock then-
outstanding shall be entitled to receive the remaining assets and funds of the Corporation
available for distribution to its stockholders in accordance with the terms hereof.

(iii) The merger or consolidation of the Corporation into or with
another corporation, the merger or consolidation of any other corporation into or with the
Corporation, or the sale, conveyance, mortgage, pledge or lease of all or substantially all
the assets of the Corporation shall not be deemed to be a liquidation, dissolution or
winding up of the Corporation for purposes of this Section 1(d).

(iv)  If the consideration to be received by the holders of Series A
Preferred Stock is other than cash, indebtedness or securities, the value of such
consideration shall be its fair market value as determined in good faith by the Board of
Directors, and agreed to by the holders of a majority of the shares of Series A Preferred
Stock. Any securities to be delivered pursuant to Section 1(d)(i) above shall be valued as
follows:

(A) Iftraded on a national securities exchange or the Nasdaq
National Market, the value shall be deemed to be the average of the closing prices
of the securities on such exchange or system over the 30-day penod ending three
(3) days prior to the closing; and

(B) Ifactively traded over-the-counter, the value shall be
deemed to be the average of the daily averages of the closing bid and asked prices
over the 30-day period ending three (3) days prior to the closing; and

(C)  Ifthere is no active public market, the value shall be the
fair market value thereof, as determined in good faith by the Board of Directors;

provided, however, that in the event any such securities any subject to investment letter or

similar restrictions on free marketability, such securities shall reflect an appropriate discount
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from the market value defermined pursuant to Clauses (A), (B) or (C) of this Section 1(d)(iv) to
reflect the fair market value thereof, as determined in good faith by the Board of Directors.

(e) VYoting.

(i) Except as expressly provided in Section 1(e)(ii) below or as
required by law, holders of Series A Preferred Stock shall not be entitled to vote on any
matters presented to the stockholders of the Corporation.

(i)  The Corporation shall not amend, alter or repeal the preferences,
special rights or other powers of the Series A Preferred Stock so as to adversely affect the
Series A Preferred Stock, without the approval of the holders of a majority of the then-
outstanding aggregate number of shares of such adversely affected Series A Preferred
Stock, given in writing or by vote at a meeting, consenting or voting (as the case may be)
separately as a class. For this purpose, the authorization or issuance of any series of
Preferred Stock with preference or priority over, or being on a parity with the Series A
Preferred Stock as to the right to receive either dividends or amounts distributable upon
liquidation, dissolution or winding up of the Corporation shall be deemed so to adversely
affect the Series A Preferred Stock.

(9 Redemption.

) Optional Redemption. The Corporation shall have the right to
redeem, in whole or in part, the Series A Preferred Stock outstanding at any time at the
Series A Redemption Price (as hereinafter defined) with the consent of the holders of a
majority of the shares of Series A Preferred Stock then outstanding.

(ii)  Mandatory Redemption. The Series A Preferred Stock shall be
subject to mandatory redemption (to the extent that such redemption shall not violate any
applicable provisions of the laws of the State of Delaware) at a price per share equal to
One Thousand Dollars ($1,000), plus an amount equal to any and all dividends accrued
and unpaid thereon as of the date of such redemption (the “Series A Redemption Price”)
(x) at any time upon the closing of a public offering pursuant to an effective registration
statement under the Securities Act covering the offer and sale of capital stock for the
account of the Corporation and (y) at any time upon the sale of all or substantially all of
the assets of the Corporation or the merger or consolidation of the Corporation with or
into any other corporation or other entity in which the holders of the Corporation’s
outstanding shares before the merger or consolidation do not retain a majority of the
voting power of the surviving corporation or other entity. If the Corporation is unable to
redeem any shares of Series A Preferred Stock because such redemption would violate
the applicable laws of the State of Delaware, then the Corporation shall not be obligated
to redeem such shares at such time but shall redeem such shares as soon thereafter as the
restrictions precluding such redemption or imposing such liability shall no longer be
applicable.

(iti)  Partial Redemption Procedure. In the event of any redemption of
only a part of the then-outstanding shares of Series A Preferred Stock, the Corporation
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shall effect such redemption pro rata among the holders thereof (based on the number of
shares of Series A Preferred Stock held on the date of notice of redemption).

(iv)  Notice. At least thirty (30) days, but not more than ninety (90)
days, prior to the date or estimated date fixed as the date of the redemption thereof,
written notice shall be mailed, postage prepaid, to each holder of record of Series A
Preferred Stock to be redeemed, at his or its post office address last shown on the records
of the Corporation, notifying such holder of the number of shares so to be redeemed,
specifying the date or estimated date for such redemption and calling upon such holder to
surrender to the Corporation, in the manner and at the place designated, his or its
certificate or certificates representing the shares to be redeemed (such notice is
heretnafter referred to as the “Series A Redemption Notice™). On or prior to the date or
estimated date fixed as the date of the redemption thereof, each holder of Series A
Preferred Stock to be redeemed shall surrender his or its certificate or certificates
representing such shares to the Corporation, in the manner and at the place designated in
the Series A Redemption Notice, and on the date actually fixed for the redemption of
such shares the Series A Redemption Price of such shares shall be payable to the order of
the person whose name appears on such certificate or certificates as the owner thereof
and each surrendered certificate shall be canceled. In the event less than all the shares
represented by any such certificate are redeemed, a new certificate shall be issued
representing the unredeemed shares. From and after the date fixed as the date of the
redemption thereof, unless there shall have been a default in payment of the Series A
Redemption Price, all rights of the holders of the Series A Preferred Stock designated for
redemption in the Series A Redemption Notice as holders of Series A Preferred Stock of
the Corporation (except the right to receive the Series A Redemption Price without
interest upon surrender of their certificate or certificates) shall cease with respect to such
shares, and such shares shall not thereafter be transferred on the books of the Corporation
or be deemed to be outstanding far any purpose whatsoever.

(v) Cancellation of Redeemed Shares. Except as provided in Section
1(f)(i) and (ii) above, the Corporation shall have no right to redeem the shares of Series A
Preferred Stock. Any shares of Series A Preferred Stock so redeemed shall be
permanently retired, shall no longer be deemed outstanding and shall not under any
circumstances be reissued, and the Corporation may from time to time take such
appropriate corporate action as may be necessary to reduce the authorized Series A
Preferred Stock accordingly. Nothing herein contained shall prevent or restrict the
purchase by the Corporation, from time to time either at public or private sale, of the
whole or any part of the Series A Preferred Stock at such price or prices as the
corporation may determine, subject to the provisions of applicable law.

SECTION 2: SERIES B PREFERRED STOCK
(a) Definitions. As used in this Section 2:

@) “Conversion Price” shall mean the conversion price per share of
Common Stock, as the same may be adjusted from time to time as provided for herein.
The Conversion Price as of the Recapitalization Date shall be $.1302.
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(ii)  “Election Notice” shall have the meaning ascribed to it in Section

2(d)(ii).

(ifi)  “Junior Stock” shall mean the Common Stock and any other shares
of capital stock of any series or class of the Corporation, whether presently outstanding or
hereafter issued, which are designated in the instrument creating such series or class as
ranking junior to the shares of Series B Preferred Stock in dividend right or in right of
distribution upon liquidation, dissolution or winding up of the Corporation.
Notwithstanding any other provision in this Certificate of Incorporation to the contrary,
the Series B Preferred Stock shall rank pari passu with the Series C Preferred Stock in
dividend right and in right of distribution upon liquidation, dissolution or winding up of
the Corporation.

(iv)  “Liquidation Amount” shall have the meaning ascribed to it in
Section 2(d)(i).

v) “Stated Value,” when used with respect to each share of Series B
Preferred Stock, shall mean the amount of $.651.

(b)  Preference and Parity. Unless the Corporation shall have obtained the
requisite approval under Section 2(e), so long as any shares of Series B Preferred Stock remain
outstanding, in no event shatl any dividend or distribution of any kind whatsoever, whether in
cash, securities or other property, be paid or declared or made on Junior Stock (other than
dividends or distributions paid or payable in Junior Stock or rights to acquire Junior Stock or any
cash payments required to be made in lieu of the issuance of fractional shares). Unless the
Corporation shall have obtained the requisite approval under Section 2(e), so long as any shares
of Series B Preferred Stock remain outstanding, no shares of Junior Stock shall be purchased,
redeemed, retired or otherwise acquired by the Corporation for consideration (other than Junior
Stock or rights to acquire Junior Stock) (except (i) for the repurchase of stock from employees of
the Corporation or its Subsidiaries pursuant to repurchase rights under vesting provisions related
to the length of period of employment of such employees at purchase prices initially paid by such
employees for such shares or pursuant to other employee repurchase agreements or
arrangements, or similar arrangements with employees, in each case approved by the Board of
Directors of the Corporation (or the compensation committee thereof), (ii) pursuant to the
Corporation’s obligation to purchase certain shares pursuant to the Stockholders Agreement and
(1ii) for cash payments required to be made in lieu of the issuance of fractional shares) unless the
Corporation shall have, concurrently with any such purchase, redemption, retircment or other
acquisition for consideration by the Corporation, offered to redeem the Series B Preferred Stock
at the Liquidation Amount. Subject to the foregoing provisions and not otherwise, such
dividends and distributions (payable in cash, securities or other property) as may be determined
by the Board of Directors may be declared and paid on Junior Stock from time to time out of the
remaining funds of the Corporation legally available therefor, and such purchases, redemptions,
retiretnents or other acquisitions by the Corporation for consideration may be made.

So long as any shares of Series B Preferred Stock remain outstanding, no dividends,
except as described in the next succeeding sentence, shall be declared or paid or set apart for
payment on any series or class of stock of the Corporation ranking, as to dividends, on a parity

-11-

KL2:2103987.2




with the Series B Preferred Stock, for any period (other than cash payments required to be made
in lieu of the issuance of fractional shares, cash dividends as provided in Section 3(h) and shares
of Common Stock issued in connection with the conversion of Preferred Stock authorized under
this Certificate of Incorporation) unless all accrued but unpaid dividends (calculated in
accordance with Section 2(c)) on the Series B Preferred Stock have been or contemporaneously
therewith are declared and paid in full in cash or declared in full and a sum of cash irrevocably
set apart sufficient for the payment thereof. When dividends are not paid in full or a sum
sufficient for such payment is not irrevocably set apart, as aforesaid, upon the shares of Series B
Preferred Stock and any other series or class of stock of the Corporation ranking on a parity as to
dividends with the Series B Preferred Stock, all dividends declared upon such other stock shalt
be declared pro rata so that the amounts of dividends per share declared on the Series B Preferred
Stock and such other stock shall in all cases bear to each other the same ratio that accrued and
unpaid dividends per share on the shares of Series B Preferred Stock and on such other stock
bear to each other.

So long as any shares of Series B Preferred Stock remain outstanding, no other shares of
any series or class of stock of the Corporation ranking on a parity with the Series B Preferred
Stock in dividend right or in right of distribution upon liquidation, dissolution or winding up
shall be purchased, redeemed, retired or otherwise acquired for consideration by the Corporation
(other than Junior Stock or rights to acquire Junior Stock) unless (i) all accrued but unpaid
dividends (calculated in accordance with Section 2(¢)) on the Series B Preferred Stock shall have
been declared and paid in full in cash or declared in full and a sum of cash irrevocably set apart
sufficient for the payment thereof and (ii) the Corporation shall have, concurrently with any such
purchase, redemption, retirement or other acquisition for consideration, offered to purchase,
redeem, retire or otherwise acquire for consideration, as the case may be, all shares of Series B
Preferred Stock for the Stated Value thereof, if all shares of such other series or class of stock are
being purchased, redeemed, retired or otherwise acquired for consideration by the Corporation,
and if less than all such shares of such other series or class of stock are being purchased,
redeemed, retired or otherwise acquired for consideration by the Corporation, then all such offers
to repurchase, redeem, retire or otherwise acquire for consideration shall be made on a pro rata
basis so that the amount of aggregate outstanding Stated Value of Series B Preferred Stock
subject to the respective offer to repurchase, retirement or other acquisition for consideration and
of such other stock shall in all cases bear to each other the same ratio that the aggregate
outstanding stated value of such Series B Preferred Stock and of such other stock bear to each
other.

(c) Dividend Rights. The holders of each share of Sertes B Preferred Stock
shall be entitled to receive, if, when and as declared by the Board of Directors, out of funds
legally available therefor, cumulative dividends in cash at 6% per annum of the Stated Value
thereof. Dividends on outstanding shares of Series B Preferred Stock shall be cumulative and
shall accrue from the date of issuance and compound quarterly (on the last business day of each
March, June, September and December) at 6% per annum of the Stated Value thereof from the
date of issuance, whether or not declared by the Board of Directors and whether or not in any
fiscal year there shall be net profits or surplus available for the payment of dividends in such

fiscal year.
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(d)  Liquidation. Dissolution, Winding Up. Merger, Etc.

, @) In the event of any voluntary or involuntary liquidation, dissolution
or winding up of the Corporation, the holders of shares of Series B Preferred Stock then-

- outstanding shall be entitled to be paid out of the assets of the Corporation available for
distribution to its stockholders, after and subject to the payment in full of all amounts
required to be distributed to the holders of any other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up prior and in preference to
the Series B Preferred Stock upon such liquidation, dissolution or winding up (such
stock, if any, being referred to in this Section 2 as “Senior Stock™), on a parity with the
Series C Preferred Stock and each other series or class of stock of the Corporation
ranking on liquidation, dissolution or winding up on a parity with the Series B Preferred
Stock (the Series C Preferred Stock and each other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up on a parity with the Series
B Preferred Stock being referred to in this Section 2 as “Parity Stock™), but before any
payment shall be made to the holders of Junior Stock, an amount per share of Series B
Preferred Stock equal to the greater of (x) the Stated Value (subject to adjustment in the
event of any stock dividend, stock split, stock distribution or combination with respect to
such shares) plus an amount in cash equal to accrued but unpaid dividends (calculated in
accordance with Section 2(c)) thereon through the date on which payment of such
dividends is received (the “Liquidation Amount™) and (y) an amount equal to the amount
which would be payable in respect of that number of shares of Common Stock into which
one share of Series B Preferred Stock could be converted immediately prior to such
liquidation, dissolution or winding up (calculated in accordance with Section 2(f)(i))
(assuming the conversion of all shares of Series B Preferred Stock and all other options,
warrants, rights and convertible or exchangeable securities outstanding immediately prior
to such liquidation, dissolution or winding up to the extent that there may exist any
economic basis to convert, exercise or exchange such securities (e.g. such securities are
“in the money”) as determined in good faith by the Board of Directors). If, upon any such
liquidation, dissolution or winding up, the remaining assets of the Corporation available
for the distribution to its stockholders after payment in full of all amounts required to be
paid or distributed to holders of Senior Stock shall be insufficient to pay the holders of
shares of Series B Preferred Stock and the holders of Parity Stock the full amount to
which they shall be entitled, the holders of shares of Series B Preferred Stock and the
holders of shares of Parity Stock shall share ratably in any distribution of the remaining
assets and funds of the Corporation in proportion to the respective amounts which would
otherwise be payable in respect of the shares held by them upon such distribution if all
amounts payable on or in respect of said shares were paid in full.

(ii)  Upon the occurrence of a merger or consolidation of the
Corporation into or with another corporation (other than a Subsidiary of the Corporation,
but only if the same shall not adversely affect the rights of the holders of Series B
Preferred Stock, as determined in good faith by the Board of Directors), a merger or
consolidation of any other corporation into or with the Corporation (other than a
Subsidiary of the Corporation but only if the same shall not adversely affect the rights of
the holders of Series B Preferred Stock, as determined in good faith by the Board of
Directors), or the sale or other disposition (other than a mortgage or pledge as security) of
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all or substantially all of the assets of the Corporation to an entity which is not a
Subsidiary of the Corporation (whether in a single transaction or a seties of related
transactions) (each, as used in this Section 2, a “Proposed Transaction™), after and subject
to the payment in full of all amounts required to be distributed to the holders of Senior
Stock and pro rata with all Parity Stock having similar rights to the holders of Series B
Preferred Stock, the holders of Series B Preferred Stock will be entitled to elect (by
compliance with the procedure set forth below in this Section 2(d)(ii)) to receive in
respect of their shares of Series B Preferred Stock, in their sole discretion, either (i) the
Liquidation Amount or (ii) the type and amount of consideration as would be payable to
the holder of that number of shares of Common Stock into which one share of Series B
Preferred Stock could have been converted immediately prior to the consumination of
such Proposed Transaction (calculated in accordance with Section 2(f)(i)) (assuming the
conversion of all shares of Series B Preferred Stock and all other options, warrants, rights
and convertible or exchangeable securities outstanding immediately prior to such event to
the extent that there may exist any economic basis to convert, exercise or exchange such
securities (e.g. such securities are “in the money”) as determined in good faith by the
Board of Directors). Notwithstanding the foregoing, if the assets and funds of the
Corporation available for distribution to the holders of Series B Preferred Stock and the
holders of Parity Stock shall be insufficient (after payment in full of all amounts required
to be paid in respect of Senior Stock) to pay to the holders of Series B Preferred Stock
and the holders of Parity Stock the full amount to which they shall be entitled, then the
holders of Series B Preferred Stock and the holders of Parity Stock shall share ratably in
any distribution of such assets and funds of the Corporation in proportion to the
respective amounts which would otherwise be payable in respect of the shares of Series B
Preferred Stock or shares of Parity Stock, as the case may be, held by them upon such
distribution if all amounts payable on or in respect of said shares were paid in full. At
least five days prior to the date of the Merger Approval (as defined below) with respect to
any Proposed Transaction, the Corporation shall deliver notice to the holders of Series B
Preferred Stock setting forth (1) the Liquidation Amount as of the expected date of the
consummation of such Proposed Transaction and (2) the type and amount of
consideration as would be payable in such Proposed Transaction to the holder of that
number of shares of Common Stock into which one share of Series B Preferred Stock
could have been converted immediately prior to the consummation of such Proposed
Transaction (calculated in accordance with Section 2(f)(i)) (assuming the conversion of
all shares of Series B Preferred Stock and all other options, warrants, rights and
convertible or exchangeable securities outstanding immediately prior to the
consummation of such Proposed Transaction to the extent that there may exist any
economic basis to convert, exercise or exchange such securities (e.g. such securities are
“in the money”) as determined in good faith by the Board of Directors). No later than five
days after any approval by the holders of Series B Preferred Stock of any Proposed
Transaction pursuant to Section 2(e) (as used in this Section 2, “Merger Approval”), any
holder of Series B Preferred Stock may make the election referred to above as to all such
holder’s shares of Series B Preferred Stock by delivering to the Corporation at its
principal office (Attention: General Counsel) a written notice, duly executed by such
holder, which shall state that such holder wishes to receive in full redemption of all
shares of Series B Preferred Stock held by such holder either (A) the Liquidation Amount
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or (B) the consideration referred to in clause (ii) of the first sentence of this Section
2(d)(ii) (but shall not elect both), and that such notice is irrevocable (an “Election
Notice™). Contemporaneously with the delivery of such Election Notice, such holder shall
surrender his, her or its certificate or certificates representing all such holder’s shares of
Series B Preferred Stock to the Corporation at its principal office (Attention: General
Counsel). In the event that any such holder shall not have delivered an Election Notice or
shall have delivered an Election Notice that does not comply with the above requirements
in all material respects, then such holder shall be deemed to have elected to receive the
consideration referred to in clause (i) of the first sentence of this Section 2(d)(ii).

(iii)  If the consideration to be received by the holders of Series B
Preferred Stock pursuant to any voluntary or involuntary liquidation, dissolution or
winding up of the Corporation is other than cash, indebtedness or securities, the value of
such consideration shall be its fair market value as determined in good faith by the Board
of Directors. Any securities to be delivered pursuant to Section 2(d)(i} above shall be
valued at the “Fair Market Value.”

(e) oting.

(i) Each issued and outstanding share of Series B Preferred Stock
shall be entitled to the number of votes equal to the number of shares of Common Stock
into which such share of Series B Preferred Stock is then convertible (calculated in
accordance with Section 2(f)(i)) (as adjusted from time to time pursuant to Section 2(g)),
at each meeting of stockholders of the Corporation with respect to any and all matters
presented to the holders of Common Stock of the Corporation for their action and in
connection with any written consent in lieu of a meeting of stockholders, such number to
be determined as of the date for determination of stockholders entitled to vote at the
meeting or on the date for determining those stockholders entitled to consent to action by
written consent in lieu of a meeting, as the case may be. Except as provided by law, by
the provisions of this Section 2 or by the provisions of this Certificate of Incorporation
establishing any other series of Preferred Stock, the holders of Series B Preferred Stock
shall vote together with the holders of Common Stock, and any other classes of the
Corporation’s capital stock entitled to vote together with the Common Stock, as a single
class. '

(ii)  In addition to any other rights provided by law, after the
Recapitalization Date, the Corporation shall not, without first obtaining the approval of
the holders of a majority of the then-outstanding Series B Preferred Stock and the Series
C Preferred Stock, voting together as a single class (based on aggregate stated value):

(A) amend, repeal, delete, supersede or otherwise modify any
provision of the Corporation’s Certificate of Incorporation or By-Laws, to the
extent that the same would adversely affect the rights of the holders of Series B
Preferred Stock (as determined in good faith by the holders of the Series B
Preferred Stock and the Series C Preferred Stock, voting together as a single class
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(based on aggregate stated value) (other than an amendment to permit any
Permitted Dilutive Issuance);

(B)  declare, make or pay, or take steps (including without
limitation, the setting aside of funds) to authorize or effect the declaration, making
or payment of, any dividends or other distributions on any Junior Stock (other
than dividends or other distributions paid or payable in Junior Stock or rights to
acquire Junior Stock) or purchase, redeem, retire or otherwise acquire, or take
steps (including, without limitation, the setting aside of funds) to effect the
purchase, redemption, retirement or other acquisition for consideration of, any
Junior Stock for consideration (other than Junior Stock or rights to acquire Junior
Stock) (except for the repurchase of stock from employees of the Corporation or
its Subsidiaries pursuant to repurchase rights under vesting provisions related to
the length of period of employment of such employees at purchase prices initially
paid by such employees for such shares, pursuant to other employee repurchase
agreements or arrangements, or similar arrangements with employees, in each
case approved by the Board of Directors of the Corporation (or the compensation
committee thereof), pursuant to the Corporation’s obligation to repurchase certain
shares pursuant to the Stockholders Agreement or the payment of cash in lieu of
the issuance of fractional shares);

(C)  excepting any issuances that are (i) a Permitted Dilutive
Issuance, (ii) pursuant to the Securities Purchase Agreement or (iii) pursuant to
the Exchange Agreement, authorize or effect the issuance by the Corporation of
any securities or rights to acquire securities other than (x) pursuant to options,
warrants, conversion or subscription rights in existence on the Recapitalization
Date or (y) pursuant to stock option, stock bonus or other employee stock plans
for the benefit of the employees or Directors of the Corporation or its Subsidiaries
in existence as of such date or thereafter approved with the consent of the holders
of a majority of the then-outstanding Series B Preferred Stock and Series C
Preferred Stock, acting together as a single class (based on aggregate stated
value);

(D)  authorize or effect the incurrence, or guaranty by the
Corporation, of indebtedness for borrowed money to parties unaffiliated with the
Corporation in an amount in excess of $10,000,000; or

(E)  authorize or effect (i) any sale, lease, transfer, conveyance,
mortgage, pledge or other disposition (other than a mortgage or pledge as
security) of all or substantially all the assets of the Corporation (by merger, sale of
stock or otherwise, in a single transaction or a series of related transactions) (other
than to a Subsidiary of the Corporation but only if the same shall not adversely
affect the rights of the holders of Series B Preferred Stock, as determined in good
faith by the Board of Directors), (ii) any merger or consolidation or other
reorganization of the Corporation with or into another corporation, (iii) the
acquisition by the Corporation of another corporation or other entity by means of
a purchase of shares or similar equity interests or all or substantially all the assets
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of such corporation or other entity or (iv) the establishment of any joint ventures
by the Corporation; ‘

F) effect a subdivision, consolidation, conversion,
reclassification or other modification of any capital stock of the Corporation if the
effect of such subdivision, consolidation, conversion, reclassification or other
modification is to impair or reduce or otherwise adversely affect the relative rights
of the holders of the Series B Preferred Stock; or

(G) authorize or effect any liquidation, dissolution or winding
up of the Corporation or adopt or authorize the adoption of any plan for the same.

(iii)) The Corporation shall not amend, alter or repeal the preferences,
special rights or other powers or privileges of the Series B Preferred Stock after the
Recapitalization Date so as to adversely affect the Series B Preferred Stock, without the
approval of the holders of at least a majority of the aggregate number of then-outstanding
shares of Series B Preferred Stock, given in writing or by vote at a meeting, consenting or
voting (as the case may be) separately as a class; provided, however, that if the
Corporation shall amend, alter or repeal the preferences, special rights or other powers or
privileges of the Series B Preferred Stock and the Series C Preferred Stock in
substantially the same manner (as determined in the discretion of the Board of Directors),
the only approval required by this Section 2(e)(iii) shall be that of the holders of at least a
majority of the then-outstanding Series B Preferred Stock and Series C Preferred Stock,
voting together as a single class (based on aggregate stated value). For this purpose, and
without limiting the foregoing, the authorization or issuance of any series of Preferred
Stock with preference or priority over, or being on a parity with, the Series B Preferred
Stock as to the right to receive either dividends or amounts distributable upon liquidation,
dissolution or winding up of the Corporation (other than (x) pursuant to the Exchange
Agreement, (y) the issuance of up to $54,000,000 in Stated Value of Series D Preferred
Stock and (z) any Permitted Dilutive Issuance) shall be deemed to adversely affect the
Series B Preferred Stock; provided, however, that, except as provided in the immediately
preceding parenthetical, if any series of Preferred Stock shall have preference or priority
over, or be on a parity with, the Series B Preferred Stock and the Series C Preferred Stock
as to the right to receive dividends or amounts distributable upon liquidation, dissclution
or winding up of the Corporation, then the only approval required by this Section 2(e)(iii}
shall be that of the holders of at least a majority of the then-outstanding Series B
Preferred Stock and the Series C Preferred Stock, voting together as single class (based
on aggregate stated value).

()  Optional Conversion.

(i) Each share of Series B Preferred Stock may be converted at any
time, at the option of the holder thereof, into (¥) the number of fully-paid and
nonassessable shares of Common Stock obtained by dividing (i) the Stated Value thereof
together with any accrued but unpaid dividends thereon through the conversion date
(calculated in accordance with Section 2(c)) by (ii) the Conversion Price then in effect
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(the rate at which Series B Preferred Stock converts into Common Stock, as used in this
Section 2, the “Conversion Rate”) and (z) cash, if any, payable in lieu of the issuance of
fractional shares (as provided in Section 2(f)(iii); provided, however, that on any
redemption of any Series B Preferred Stock as and to the extent provided in this Section 2
or any liquidation, dissolution or winding up of the Corporation, the right of conversion
shall terminate at the close of business on the full business day next preceding the date
fixed for such redemption or for the payment of any amounts distributable on liquidation,
dissolution or winding up of the Corporation to the holders of Series B Preferred Stock.

(ii)  The Conversion Rate for the Series B Preferred Stock as of the
Recapitalization Date shall be five shares of Common Stock for ¢ach share of Series B
Preferred Stock surrendered for conversion, reflecting a Conversion Price as of the
Recapitalization Date of $.1302 per share of Common Stock. The applicable Conversion
Price from time to time in effect is subject to adjustment as hereinafter provided.

(iii)  No fractional shares or scrip representing fractional shares of
Common Stock shall be issued upon conversion of Series B Preferred Stock. If more
than one certificate evidencing shares of Series B Preferred Stock shall be surrendered for
conversion at one time by the same holder, the number of full shares issuable upon
conversion thereof shall be computed on the basis of the aggregate number of shares of
Series B Preferred Stock so surrendered. Instead of any fractional share of Common
Stock which would otherwise be issuable upon conversion of such aggregate number of
shares of Series B Preferred Stock, the Corporation shall pay to any such surrendering
holder cash, in lieu of any such fractional share, in an amount equal to the same fraction
of the Fair Market Value of one share of Common Stock as of the close of business on
the day of conversion.

(iv)  Whenever the Conversion Price shall be adjusted as provided in
Section 2(g), the Corporation shall forthwith file, at each office designated for the
conversion of Series B Preferred Stock, a statement, signed by the Chairman of the
Board, the Chief Executive Officer, any Vice President or the Treasurer of the
Corporation, showing in reasonable detail the facts requiring such adjustment and the
Conversion Price and Conversion Rate that will be effective after such adjustment. The
Corporation shall also mail to each holder of Series B Preferred Stock a notice setting
forth in reasonable detail any such adjustments and the information required to be filed
pursuant to the immediately preceding sentence to be sent by mail, first class, postage
prepaid, to each record holder of Series B Preferred Stock at his, her or its address
appearing on the Corporation’s stock register. If such notice relates to an adjustment
resulting from an event referred to in Section 2(g)(vi), such notice shall be included as
part of the notice required to be mailed and published under the provisions of Section

2(g)(vi) hereof,

(v) In order to exercise the conversion privilege set forth in Section
2(f)(i), the holder of any Series B Preferred Stock to be converted shall surrender his, her
or its certificate or certificates therefor to the principal office of the transfer agent for the
Series B Preferred Stock (or if no transfer agent be at the time appointed, then the
Corporation at its principal office), and shall give written notice to the Corporation at
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such office that the holder elects to convert the Series B Preferred Stock represented by
such certificates, or any number thereof, Such notice shall also state the name or names
(with address) in which the certificate or certificates for shares of Common Stock which
shall be issuable on such conversion shall be issued, subject to any restrictions on transfer
relating to shares of the Series B Preferred Stock or shares of Common Stock issuable
upon conversion thereof. If so required by the Corporation, certificates surrendered for
conversion shall be endorsed or accompanied by written instrument or instruments of
transfer, in form reasonably satisfactory to the Corporation, duly authorized in writing.
The date of receipt by the transfer agent (or by the Corporation if the Corporation serves
as its own transfer agent) of the certificates and notice shall be the conversion date. As
soon as practicable after receipt of such notice and the surrender of the certificate or
certificates for Series B Preferred Stock as aforesaid, the Corporation shall cause to be
issued and delivered at such office to such holder, or on his, her or its written order, (i) a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion in accordance with the provisions hereof (calculated in accordance with
Section 2(f)(i)) and (ii) cash, if any, payable in lieu of fractional shares (as provided in
Section 2(f)(iii)); provided, however, that if there is not then in effect a registration
statement under the Securities Act covering the issuance of such Common Stock and if
such holder shall request that a certificate for Common Stock issuable on such conversion
be made to the order of any person other than that of such holder as set forth in the
Corporation’s stock register, the Corporation may require the holder to deliver an opinion
of counsel reasonably satisfactory to the Corporation to the effect that such issuance is in
compliance with the Securities Act and any applicable state’s blue sky laws.

(vi)  The Corporation shall at all times when shares of Series B
Preferred Stock remain outstanding reserve and keep available out of its authorized but
unissued stock, for the purposes of effecting the conversion of the Series B Preferred
Stock, such number of its duly authorized shares of Common Stock as shall from time to
time be sufficient to effect the conversion of all outstanding Series B Preferred Stock.
Before taking any action which would cause an adjustment reducing the conversion price
below the then par value of the shares of Common Stock issuable upon conversion of the
Series B Preferred Stock, the Corporation shall take all corporate action which may be
necessaty in order that the Corporation may validly and legally issue fully-paid and
nonassessable shares of such Common Stock at such adjusted conversion price.

(vii) All shares of Series B Preferred Stock which shall have been
surrendered for conversion as herein provided shall no longer be deemed to be
outstanding and all rights with respect to such shares, including the rights, if any, to
receive notices and to vote, shall forthwith cease and terminate excepting only the right
of the holder thereof to receive shares of Common Stock in exchange therefor (calculated
in accordance with Section 2(f)(i)) and cash, if any, as provided in Section (jii) of this
Section 2(f) in respect of any fraction of a share of Common Stock otherwise issuable
upon such conversion. Any shares of Series B Preferred Stock so converted shall be
retired and cancelled and shall not be reissued as shares of Series B Preferred Stock, and
the Corporation may from time to time take such appropriate action as may be necessary
to reduce the authorized Series B Preferred Stock accordingly-
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(g) Anti-Dilution Provisions.

) In order to prevent dilution of the rights granted hereunder, the
Conversion Price shall be subject to adjustment from time to time in accordance with this
Section 2(g). For purposes of this Section 2(g), the term “Number of Common Shares
Deemed Outstanding” at any given time shall mean the sum of (A) the number of shares
of Common Stock outstanding at such time, (B) the number of shares of Common Stock
issuable assuming conversion, exercise or exchange at such time of all outstanding
Preferred Stock, Options and Convertible Securities and (C) (without duplication) the
number of shares of Common Stock issuable with respect to any securities of the types
described in Section 2(g)(v) outstanding at such time.

(ii)  Except as provided in Section 2(g)(v), if the Corporation shall
issue or sell, or shall in accordance with Sections 2(g)(ii)(A) to (I), inclusive, be deemed
to have issued or sold, any shares of its Common Stock for a consideration per share less
than the Conversion Price in effect immediately prior to the time of such issue or sale,
then, in each case, forthwith upon such issue or sale (each, a “Triggering Transaction”),
the Conversion Price shall, subject to Clauses (A) to (I) of this Section 2(g)(ii), be
reduced to the Conversion Price (calculated to the nearest ten thousandth of a cent)
determined by dividing:

(1)  an amount equal to the sum of (x) the product
derived by multiplying the Number of Common Shares Deemed
Outstanding immediately prior to such Triggering Transaction by
the Conversion Price then in effect, plus (y) the consideration, if
any, received by the Corporation upon consummation of such
Triggering Transaction, by

2) an amount equal to the sum of (x) the Number of
Common Shares Deemed Outstanding immediately prior to such
Triggering Transaction plus (y) the number of shares of Common
Stock issued (or deemed to be issued in accordance with Sections
2(g)(ii)(A) to (I)) in connection with the Triggering Transaction.

For purposes of determining the adjusted Conversion Price under this
Section 2(g)(ii), the following Clauses (A) to (I), inclusive, shall be applicable:

(A)  In case the Corporation at any time shall in any manner
grant (whether directly or by assumption in a merger or otherwise) any rights to
subscribe for or to purchase, or any options for the purchase of, shares of
Common Stock or any stock or other securities convertible into or exchangeable
for shares of Common Stock (such rights or options being called in this Article
IV, “Options” and such convertible or exchangeable stock or securities being
called in this Article IV, “Convertible Securities”), whether or not such Options or
the right to convert or exchange such Convertible Securities are immediately
exercisable, and the price per share for which the shares of Common Stock are
issuable upon exercise (determined by dividing (x) the total amount, if any,
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received or receivable, in cash, securities or other property or in bona fide
services rendered to the Corporation in connection with bona fide financing
activities, by the Corporation as consideration for the granting of such Options,
plus the minimum aggregate amount of additional consideration payable, in cash,
securities or other property or in bona fide services rendered to the Corporation in
connection with bona fide financing activities, to the Corporation upon the
exercise of all such Options, plus, in the case of such Options which relate to
Convertible Securities, the minimum aggregate amount of additional
consideration payable, in cash, securities or other property or in bona fide services
rendered to the Corporation in connection with bona fide financing activities,
upon the issue or sale of such Convertible Securities and upon the conversion or
exchange thereof, by (y) the total maximum number of shares of Common Stock
issuable upon the exercise of such Options or the conversion or exchange of such
Convertible Securities on the date of the issue or sale of such Options) shall be
less than the Conversion Price in effect immediately prior to the time of the
granting of such Option, then the total maximum amount of Common Stock
issuable upon the exercise of such Options or in the case of Options for
Convertible Securities, upon the conversion or exchange of such Convertible
Securities shall (as of the date of granting of such Options) be deemed to be
outstanding and to have been issued and sold by the Corporation for such price
per share. No adjustment of the Conversion Price shall be made upon the actual
issue of such shares of Common Stock or such Convertible Securities upon the
exercise of such Options or such shares of Common Stock upon conversion or
exchange of such Convertible Securities, except as otherwise provided in Section

2(g)(i}(C).

(B)  Im case the Corporation at any time shall in any manner
issue (whether directly or by assumption in a merger or otherwise) or sell any
Convertible Securities, whether or not the rights to convert or exchange
thereunder are immediately exercisable, and the price per share for which
Common Stock is issuable upon such conversion or exchange (determined by
dividing (x) the total amount received or receivable, in cash, securities or other
property or in bona fide services rendered to the Corporation in connection with
bona fide financing activities, by the Corporation as consideration for the issue or

~sale of such Convertible Securities, plus the minimum aggregate amount of

additional consideration, if any, payable, in cash, securities or other property or in
bona fide services rendered to the Corporation in connection with bona fide
financing activities, to the Corporation upon the conversion or exchange thereof,
by (y) the total maximum number of shares of Common Stock issuable upon the
conversion or exchange of all such Convertible Securities) shall be less than the
Conversion Price in effect immediately prior to the time of such issue or sale, then
the total maximum number of shares of Common Stock issuable upon conversion
or exchange of all such Convertible Securities shall (as of the date of the issue or
sale of such Convertible Securities) be deemed to be outstanding and to have been
issued and sold by the Corporation for such price per share. No adjustment of the
Conversion Price shall be made upon the actual issue of such Common Stock
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upon exercise of the rights to convert or exchange under such Convertible
Securities, except as otherwise provided in Section 2(g)(ii)(C).

‘ (C)  Ifthe purchase price provided for in any Options referred to
in Section 2(g)(ii)(A), the additional consideration, if any, payable upon the
conversion or exchange of any Convertible Securities referred to in Section
2(g)(ii}(A) or (B), or the rate at which any Convertible Securities referred to in
Section 2(g)(ii)(A) or (B) are convertible into or exchangeable for Common Stock
shall change at any time other than under or by reason of provisions thereof
designed to protect against dilution (any such change, an “Adjustment”), then the
Conversion Price in effect at the time of such change shall forthwith be readjusted
to the Conversion Price which would have been in effect at such time had such
Options or Convertible Securities still outstanding provided for such changed
purchase price, additional consideration or conversion rate, as the case may be, at
the time initially granted, issued or sold.

, (D)  On the expiration of any Option or the termination of any
right to convert or exchange any Convertible Securities, the Conversion Price then
in effect hereunder shall forthwith be increased to the Conversion Price which
would have been in effect at the time of such expiration or termination had such
Option or Convertible Securities, to the extent outstanding immediately prior to
such expiration or termination, never been issued.

(E)  Incase any Options shall be issued in connection with the
issue or sale of other securities of the Corporation, together comprising one
integral transaction in which no specific consideration is allocated to such Options
by the parties thereto, the aggregate consideration received by the Corporation in
such transaction shall be allocated among such Options and such other securities
of the Corporation as shall be determined in good faith by the Board of Directors.

(F) In case any shares of Common Stock, Options or
Convertible Securities shall be issued or sold or deemed to have been issued or
sold exclusively for cash, the consideration received therefor shall be deemed to
be the amount received by the Corporation therefor. In case any shares of
Common Stock, Options or Convertible Securities shall be issued or sold for a
consideration other than or in addition to cash, the amount of the consideration
other than cash received by the Corporation shall be the fair value of such
consideration as determined in good faith by the Board of Directors; provided,
however, that if the Corporation issues or sells shares of Common Stock, Options
or Convertible Securities for services other than bona fide services rendered to the
Corporation in connection with the Cotporation’s bona fide financing activities,
such services will not be deemed to be consideration. In case any shares of
Common Stock, Options or Convertible Securities shall be issued in connection
with any merger in which the Corporation is the surviving corporation, the
amount of consideration therefor shall be determined in good faith by the Board
of Directors. In each case the amount of consideration received by the
Corporation shall be determined without deduction of any expenses incurred or
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any underwriting or other commissions, fees, discounts or concessions allowed by
the Corporation in connection therewith.

(G)  The number of shares of Common Stock outstanding at any
given time shall not include shares owned or held by or for the account of the
Corporation, and the disposition of any shares so owned or held shall be
considered an issue or sale of Common Stock for the purpose of this Section

2(g)(ii).

(H)  In case the Corporation shall declare a dividend or make
any other distribution upon any stock of the Corporation payable in Common
Stock, Options, or Convertible Securities (other than a dividend in Common
Stock payable to the holders of Common Stock as contemplated by Section
2(g)(iii)), then in such case any Common Stock, Options or Convertible Securities
issuable in payment of such dividend or distribution shall be deemed to have been
issued or sold without consideration.

)] For purposes of this Section 2(g), in case the Corporation
shall take a record of the holders of its Common Stock for the purpose of entitling
them (x) to receive a dividend or other distribution payable in Common Stock,
Options or in Convertible Securities (other than a dividend in Common Stock
payable to the holders of Common Stock as contemplated by Section 2(g)(iii}) or
(y) to subscribe for or purchase Common Stock, Options or Convertible
Securities, then such record date shall be deemed to be the date of the issue or
sale of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date
of the granting of such right or subscription or purchase, as the case may be.

(iii)  In case the Corporation shall at any time subdivide (other than by
means of a dividend payable in Common Stock as contemplated by Sections 2(g)(H)
and (I)) its outstanding shares of Common Stock into a greater number of shares, the
Conversion Price in effect immediately prior to such subdivision shall be reduced to _
equal the number that is obtained by multiplying the Conversion Price then in effect bya
fraction, the numerator of which shall be the number of shares of Common Stock
outstanding immediately prior to such subdivision and denominator of which shall be the
number of shares of Common Stock outstanding immediately after such subdivision, and,
conversely, in case the outstanding shares of Common Stock of the Corporation shall be
combined into a smaller number of shares, the Conversion Price in effect immedi ately
prior to such combination shall be increased to equal the number that is obtained by
multiplying the Conversion Price then in effect by a fraction, the numerator of which
shall be the number of shares of Common Stock outstanding immediately prior to such
combination and the denominator of which shall be the number of shares of Common
Stock outstanding immediately after such combination.

(iv)  Inthe event that any capital reorganization or reclassification of
the capital stock of the Corporation or consolidation or merger of the Corporation with or
into any other entity or share exchange involving the outstanding shares of the
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Corporation’s capital stock or the sale or other disposition of all or substantially all of the
Corporation’s assets to another entity (each, a “Capital Reorganization”) shall be effected
in such a way that holders of Common Stock shall be entitled to receive stock, securities,
cash or other property with respect to or in exchange for Common Stock, then, as a
condition of such Capital Reorganization, unless each holder of Series B Preferred Stock
has made a valid election as contemplated by Section 2(d)(ii), lawful and adequate
provision shall be made whereby holders of Series B Preferred Stock shall have the right
to acquire and receive upon conversion of each share of Series B Preferred Stock such
stock, securities, cash or other property issuable or payable (as part of such Capital
Reorganization) with respect to or in exchange for such number of outstanding shares of
Common Stock as would have been received upon conversion of one share of Series B
Preferred Stock at the Conversion Price then in effect (calculated in accordance with
Section 2(f)(i)); and, in any such case, appropriate adjustment (as determined in good
faith by the Board of Directors) shall be made in the application of the provisions of this
Section 2(g) with respect to the rights and interest after such Capital Reorganization of
holders of Series B Preferred Stock, to the end that the provisions set forth in this Section
2(g) shall thereafter be applicable, as nearly as reasonably may be practicable, in relation
to any stock, securities, cash or other property deliverable upon the conversion of the
Series B Preferred Stock. The Corporation will not effect any Capital Reorganization,
unless prior to the consummation thereof the successor entity (if other than the
Corporation) resulting from such Capital Reorganization (including the entity which shall
have purchased or otherwise acquired all or substantially all of the Corporation’s assets)
shall have assumed by written instrument mailed or delivered to the holders of the Series
B Preferred Stock at the last address of each such holder appearing on the books of the
Corporation, the obligation to deliver to each such holder stock, securities, cash or other
property as, in accordance with the foregoing provisions, such holder may be entitled to
receive. The foregoing provisions shall similarly apply to successive Capital
Reorganizations.

) The provisions of this Section 2(g) shall not apply: (x) prior to the
Recapitalization Date; (y) to the issuance of any Preferred Stock sold or issued pursuant
to (i) the Securities Purchase Agreement, (ii) the Exchange Agreement or (iii) a Permitted
Dilutive Issuance; or (z) to any Common Stock (i) issued or issuable pursuant to any
stock option, stock purchase or similar plan or arrangement for the benefit of employees
or directors of the Corporation or its Subsidiaries in effect on the Recapitalization Date or
thereafter adopted by the Board of Directors, (ii) issued or issuable pursuant to options,
warrants and conversion rights in existence on the Recapitalization Date or (iii) issued or
issuable upon conversion of the Preferred Stock.

(vi) Inthe event that:

(A)  the Corporation shall declare any cash dividend upon its
Common Stock, '

(B) the Corporation shall declare any dividend upon its
Common Stock payable in stock or make any special dividend or other
distribution to the holders of its Common Stock (other than a dividend or

-24.

KL2:2103987.2




distribution made in order to effect a stock split or similar subdivision as
contemplated by Section 2(g)(iii)),

(C) the Corporation shall offer for subscription pro rata to the
holders of its Common Stock any additional shares of stock of any class or other

rights,

(D) there shall occur any capital reorganization ot
reclassification of the capital stock of the Corporation, including, without
limitation, any subdivision or combination of the outstanding shares of Common
Stock (other than a subdivision made in order to effect a stock split or similar
subdivision as contemplated by Section 2(g)(iii)), or any consolidation or merger
of the Corporation with or into any other entity (other than a Subsidiary of the
Corporation but only if the same shall not adversely affect the rights of the
holders of Series B Preferred Stock, as determined in good faith by the Board of
Directors) or any sale or other disposition (other than a mortgage or pledge as
security) of all or substantially all of the assets of the Corporation in one or a
series of related transactions (other than to a Subsidiary of the Corporation but
only if the same shall not adversely affect the rights of the holders of the Series B
Preferred Stock, as determined in good faith by the Board of Directors), or

(E) there shall be a voluntary or involuntary liquidation,
dissolution or winding up of the Corporation;

then, in connection with such event, the Corporation shall give to the holders of the
Series B Preferred Stock:

1) at least ten (10) business days’ prior written notice
of the date on which the books of the Corporation shall close or a
record shall be taken for such dividend, distribution or subscription
rights or for determining rights to vote in respect of any such
reorganization, reclassification, consolidation, merger, sale,
liquidation, dissolution or winding-up; and

2) in the case of such dissolution, reorganization,
reclassification, consolidation, merger, sale, liquidation or winding
up, at least ten (10) business days’ prior written notice of the date
when the same shall take place. '

Such notice in accordance with the foregoing Clause (1) of this Section
2(g)(vi) shall also specify, in the case of any such dividend, distribution or subscription
rights, the date on which the holdets of Common Stock shall be entitled thereto, and such
notice in accordance with the foregoing Clause (2) of this Section 2(g)(vi) shall also
specify the date on which the holders of Common Stock shall be entitled to exchange
their Common Stock for securities or other property deliverable upon such
reorganization, reclassification, consolidation, merger, sale, liquidation, dissolution or
winding up. Each such written notice shall be given by first class mail, postage prepaid,
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addressed to the holders of the Series B Preferred Stock at the address of each such
holder as shown on the books of the Corporation.

(vii) If at any time or from time to time on or after the Recapitalization
Date, the Corporation shall grant, issue or sell any Options, Convertible Securities or
rights to purchase property (such Options, Convertible Securities or rights are herein
referred to in this Section 2 as the “Purchase Rights”) pro rata to the record holders of
any class of Common Stock of the Corporation and such grants, issuances or sales do not
result in an adjustment of the Conversion Price under Section 2(g)(ii), then each holder of
Series B Preferred Stock (other than a holder who has validly made an election as
contemplated by Section 2(d)(ii)) shall be entitled to acquire (within thirty (30) days after
the later to occur of the initial exercise date of such Purchase Rights or receipt by such
holder of the notice concerning Purchase Rights to which such holder shall be entitled
under Section 2(g)(v)) and upon the terms applicable to such Purchase Rights either:

(A) the aggregate Purchase Rights which such holder could
have acquired if it had held the number of shares of Common Stock acquirable
upon conversion of the Series B Preferred Stock immediately before the grant,
issuance or sale of such Purchase Rights; provided that if any Purchase Rights
were distributed to holders of shares of Common Stock without the payment of
additional consideration by such holders, corresponding Purchase Rights shall be
distributed to the exercising holders of Series B Preferred Stock as soon as
possible after such exercise and it shall not be necessary for the exercising holders
of Series B Preferred Stock to specifically request delivery of such rights; or

(B)  in the event that any such Purchase Rights shall have
expired or shall expire prior to the end of said thirty (30) day period, the number
of shares of Common Stock or the amount of property which such holder could
have acquired upon such exercise at the time or times at which the Corporation
granted, issued or sold such expired Purchase Rights.

(viii) If any event occurs as to which, in the good faith determination of
the Board of Directors, the provisions of this Section 2(g) are not strictly applicable or if
strictly applicable would not fairly protect the rights of the holders of Series B Preferred
Stock in accordance with the essential intent and principles of such provisions, then the
Board of Directors shall make an adjustment in the application of such provisions, in
accordance with such essential intent and principles, so as to protect such rights as
aforesaid, but in no event shall any such adjustment have the effect of increasing the
Conversion Price as otherwise determined to any of the provisions of this Section 2(g)
except in the case of a combination of shares of a type contemplated in Section 2(g)(iii)
and then in no event to an amount larger than the Conversion Price as adjusted pursuant
to Section 2(g)(iii). Such essential intent and principles shall be discerned only by
reference to this Certificate of Incorporation.

(ix)  The holders of not less than two thirds of the outstanding shares of
Series B Preferred Stock may waive in writing, with respect to a specific issuance of
securities identified in such waiver, any adjustment to the Conversion Price pursuant to
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Section 2(g)(ii) other than any adjustment pursuant to Section 2(g)(ii)(H); provided,
however, that such waiver shall apply only asto a specific issuance of securities
identified in such waiver.

(h) Coordinated Conversion.

@) Immediately upon the closing of a Qualified Public Offering (as
hereinafter defined), each share of Series B Preferred Stock shall automatically be
converted (as used in this Section 2, a “Mandatory Conversion™) into (y) that number of
fully paid and nonassessable shares of Common Stock obtained by dividing the Stated
Value thereof by the Conversion Price then in effect and (z) the right to receive an
amount in cash equal to all accrued but unpaid dividends. For the purposes of this Section
2, a “Qualified Public Offering” shall mean an underwritten public offering (or a
combination of offerings) pursuant to effective registration under the Securities Act
covering the offer and sale of Common Stock for the account of the Corporation in which
the gross proceeds to the Corporation (determined without deduction of any expenses
incurred or any underwriting or other commissions, fees, discounts or concessions) are
not less than $50,000,000 and which places upon the Corporation a value (prior to the
receipt of proceeds of such offering) of at least $200 million.

In addition, each share of Series B Preferred Stock shall automatically be
converted into shares of Common Stock at the then effective Conversion Rate (calculated
in accordance with Section 2(f)(i)) and Conversion Price for such shares upon the
approval to so convert of the Corporation and the holders of a majority of the then-
outstanding shares of Series B Preferred Stock and the then-outstanding Series C
Preferred Stock, if any, acting together as a single class (based on aggregate stated value),
given in writing or by vote at & meeting (such automatic conversion, as used in this
Section 2, a “Voluntary Conversion” and, together with a Mandatory Conversion, a
“Coordinated Conversion”).

(ii))  Priorto any Coordinated Conversion, all holders of record of
shares of Series B Preferred Stock will be given at least ten (10) days® written notice of
the date fixed for such Coordinated Conversion. Such notice will be sent by mail, first
class, postage prepaid, to each record holder of shares of Series B Preferred Stock at such
holder's address appearing on the Corporation’s stock register. On or before the date or
estimated date fixed for conversion each holder of shares of Series B Preferred Stock
shall surrender his, her or its certificate or certificates for all such shares to the
Corporation at the place designated in such notice, and shall thereafter receive certificates
for the number of shares of Commeon Stock to which such holder is entitled pursuant to
this Section 2(h), together with any cash payable in lieu of any fractional shares (as
provided in Section 2(f)(ii)) and, in the case of a Mandatory Conversion, an amount in
cash equal to all accrued but unpaid dividends. On the date fixed for conversion, all
rights with respect to the Series B Preferred Stock so converted will terminate, excepting
only the rights of the holders thereof, upon surrender of their certificate or certificates
therefor, to receive certificates for the number of shares of Common Stock into which
such shares of Series B Preferred Stock have been converted (calculated in accordance
with Section 2(h)(i)), cash as provided in Section 2(f)(iii) in respect of any fraction of a
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share of Common Stock otherwise issuable upon such conversion and, in the case ofa
Mandatory Conversion, an amount in cash equal to all accrued but unpaid dividends, If
so required by the Corporation, certificates surrendered for conversion shall be endorsed
ot accompanied by written instrument or instruments of transfer, in form reasonably
satisfactory to the Corporation, duly executed by the registered holders or by their
respective attorneys duly authorized in writing. All certificates evidencing shares of
Series B Preferred Stock which are required to be surrendered for conversion in
accordance with the provisions hereof shall, from and after the date fixed for conversion,
be deemed to have been retired and cancelled and the shares of Series B Preferred Stock
represented theteby converted into Common Stock for all purposes, notwithstanding the
failure of the holder or holders thereof to surrender such certificates on or prior to such
date or the failure of the Corporation to give notice under this Section 2(h)(if). As soon
as practicable after the date of such Coordinated Conversion and the surrender of the
certificate or certificates for Series B Preferred Stock as aforesaid, the Corporation shall
cause to be issued and delivered to such holder, or on his, her or its written order, a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion (calculated in accordance with Section 2(h)(D) in accordance with the
provisions hereof;, cash as provided in Section 2(f)(iii) in respect of any fraction of a
share of Common Stock otherwise issuable upon such conversion (calculated in
accordance with Section 2(h)(i)) and, in the case of a Mandatory Conversion, an amount
in cash equal to all accrued but unpaid dividends; provided, however, that if there is not
then in effect a registration statement covering the issuance of such Common Stock and if
the holder shall request that a certificate for Common Stock issuable on such conversion
be made to the order of any person other than that of the holder as set forth in the
Corporation’s stock register, the Corporation may require the holder to deliver an opinion
of counsel reasonably satisfactory to the Corporation to the effect that such issuance is in
compliance with the Securities Act and any applicable state’s blue sky laws.

@) Redemption.

(i) Optional Redemption. The Corporation shall have the right to
redeem, in whole or in part, the Series B Preferred Stock outstanding at any time at a
price per share equal to $.651, plus an amount equal to any and all dividends declared but
unpaid thereon as of the date of such redemption (the “Series B Redemption Price”), with
the consent of the holders of a majority of the shares of Series B Preferred Stock then-
outstanding. In addition, if, pursuant to Section 3(i), the holders of a majority of the
Series C Preferred Stock consent to the redemption of the Series C Preferred Stock, each
holder of Series B Preferred Stock shall be deemed to have irrevocably consented to the
redemption of the Series B Preferred Stock pursuant to this Section 2(i)(i) (if the Series C
Preferred Stock is redeemed in part, the same percentage of the Stated Value of the Series
B Preferred Stock shall be so redeemed).

(>ii) Partial Redemption Procedure. In the event of any redemption of
only a part of the then-outstanding Series B Preferred Stock, the Corporation shall effect
such redemption pro rata among the holders thereof (based on the number of shares of
Series B Preferred Stock held on the date of notice of redemption).

-28 -

KL2:2103587.2




(iii) Notice With Respect to an Optional Redemption. At least thirty
(30) days prior to the date or estimated date fixed as the date of redemption pursuant to

Section 2(i)(i), written notice shall be mailed, postage prepaid, to each holder of record of
Series B Preferred Stock to be redeemed, at his or its post office address last shown on
the records of the Corporation, notifying such holder of the number of shares so to be
redeemed, specifying the date or estimated date for such redemption and the date or
estimated date on which such holder’s conversion rights (pursuant to Section 2(f) hereof)

. as to such shares terminate, and calling upon such holder to surrender to the Corporation,
in the manner and at the place designated, his or its certificate or certificates representing
the shares to be redeemed (such notice is hereinafter referred to in this Section 2 as the
“Series B Redemption Notice™). On or prior to the date or estimated date fixed as the
date of the redemption thereof, each holder of Series B Preferred Stock to be redeemed
shall surrender its certificate or certificates representing such shares to the Corporation, in
the manner and at the place designated in the Series B Redemption Notice, and on the
date actually fixed for the redemption of such shares the Series B Redemption Price of
such shares shall be payable to the order of the person whose name appears on such
certificate or certificates as the owner thereof and all shares of Series B Preferred Stock
being redeemed shall be cancelled. In the event that fewer than all the shares represented
by any such certificate are redeemed, a new certificate shall be issued representing the
unredeemed shares. From and after the date fixed as the date of the redemption thereof
all rights of the holders of the Series B Preferred Stock designated for redemption in the
Series B Redemption Notice as holders of Series B Preferred Stock of the Corporation
(except the right to receive the Series B Redemption Price without interest upon
surrender of their certificate or certificates) shall cease with respect to such shares, and
such shares shall not thereafter be transferred on the books of the Corporation or be
deemed to be outstanding for any purpose whatsoever regardiess of any surrender of
certificates by a holder of Series B Preferred or the giving of notice by the Corporation
under this Section 2(h)(iii).

(iv)  Cancellation of Redeemed Shares. Except as provided in Sections
2(i)(i) and (ii) above, the Corporation shall have no right to redeem the shares of Series B
Preferred Stock. Any shares of Series B Preferred Stock so redeemed shall be
permanently retired, shall no longer be deemed outstanding and shall not under any
circumstances be reissued as shares of Series B Preferred Stock, and the Corporation may
from time to time take such appropriate corporate action as may be necessary to reduce
the authorized Series B Preferred Stock accordingly. Nothing herein contained shall
prevent or restrict the purchase by the Corporation, from time to time either at public or
private sale, of the whole or any part of the Series B Preferred Stock at such price or
prices as the Corporation may determine, subject to the provisions of applicable law.

SECTION 3: SERIES C PREFERRED STOCK

(a) Definitions. As used in this Section 3:

-29.

KL2:2101987.2




(1) “Conversion Price” shall mean the conversion price per share of
Common Stock, as the same may be adjusted from time to time as provided for herein.
The initial Conversion Price shall be $2.955559.

@ii) “Election Notice” shall have the meaning ascribed to it in Section

3(d)(i).

@iii)  “Junior Stock” shall mean the Common Stock and any other shares
of capital stock of any series or class of the Corporation, whether presently outstanding or
hereafter issued, which are designated in the instrument creating such series or class as
ranking junior to the shares of Series C Preferred Stock in dividend right or in right of
distribution upon liquidation, dissolution or winding up of the Corporation.
Notwithstanding any other provision in this Certificate of Incorporation to the contrary,
the Series C Preferred Stock shall rank pari passu with the Series B Preferred Stock in
dividend right and in right of distribution upon liquidation, dissolution or winding up of
the Corporation.

(iv)  “Liquidation Amount” shall have the meaning ascribed to it in
Section 3(d)(1).

(v) “Stated Value,” when used with respect to each share of Series C
Preferred Stock, shall mean the amount of $2.955559.

() Preference and Parity. Unless the Corporation shall have obtained the
requisite approval under Section 3(e), so long as any shares of Series C Preferred Stock remain
outstanding, in no event shall any dividend or distribution of any kind whatsoever, whether in
cash, securities or other property, be paid or declared or made on Junior Stock (other than
dividends or distributions paid or payable in Junior Stock or rights to acquire Junior Stock or any
cash payments required to be made in lieu of the issuance of fractional shares). Unless the
Corporation shall have obtained the requisite approval under Section 3(¢), so long as any shares
of Series C Preferred Stock remain outstanding, no shares of Junior Stock shall be purchased,
redeemed, retired or otherwise acquired by the Corporation for consideration (other than Junior
Stock or rights to acquire Junior Stock) (except (i) for the repurchase of stock from employees of
the Corporation or its Subsidiaries pursuant to repurchase rights under vesting provisions related
to the length of period of employment of such employees at purchase prices initially paid by such
employees for such shares or pursuant to other employee repurchase agreements ot
arrangements, or similar arrangements with employees, in each case approved by the Board of
Directors of the Corporation (or the compensation committee thereof), (ii) pursuant to the
Corporation’s obligation to purchase certain shares pursuant to the Stockholders Agreement and
(iif) for cash payments required to be made in lieu of the issuance of fractional shares) unless the
Corporation shall have, concurrently with any such purchase, redemption, retirement or other
acquisition for consideration by the Corporation, offered to redeem the Series C Preferred Stock
at the Liquidation Amount. Subject to the foregoing provisions and not otherwise, such
dividends and distributions (payable in cash, securities or other property) as may be determined
by the Board of Directors may be declared and paid on Junior Stock from time to time out of the
remaining funds of the Corporation legally available therefor, and such purchases, redemptions,
retirements or other acquisitions by the Corporation for consideration may be made.
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‘ So long as any shares of Series C Preferred Stock remain outstanding, no dividends,
except as described in the next succeeding sentence, shall be declared or paid or set apart for
payment on any series or class of stock of the Corporation fanking, as to dividends, on a parity
with the Series C Preferred Stock, for any period (other than cash payments required to be made
in lieu of the issuance of fractional shares, cash dividends as provided in Section 2(h) and shares
of Common Stock issued in connection with the conversion of Preferred Stock authorized under
this Certificate of Incorporation) unless all accrued but unpaid dividends (calculated in
accordance with Section 3(c)) on the Series C Preferred Stock have been or contemporaneously
therewith are declared and paid in full in cash or deciared in full and a sum of cash irrevocably
set apart sufficient for the payment thereof. When dividends are not paid in full or a sum
sufficient for such payment is not irrevocably set apart, as aforesaid, upon the shares of Series C
Preferred Stock and any other series or class of stock of the Corporation ranking on a parity as to
dividends with the Series C Preferred Stock, all dividends declared upon such other stock shall
be declared pro rata so that the amounts of dividends per share declared on the Series C Preferred
Stock and such other stock shall in all cases bear to each other the same ratio that accrued and
unpaid dividends per share on the shares of Series C Preferred Stock and on such other stock
bear to each other. ' :

So long as any shares of Series C Preferred Stock remain outstanding, no other shares of
any series or class of stock of the Corporation ranking on a parity with the Series C Preferred
Stock in dividend right or in right of distribution upon liquidation, dissolution or winding up
shall be purchased, redeemed, retired or otherwise acquired for consideration by the Corporation
(other than Junior Stock or rights to acquire Junior Stock) vnless (i) all accrued but unpaid
dividends (calculated in accordance with Section 3(c)) on the Series C Preferred Stock shall have
been declared and paid in full in cash or declared in full and a sum of cash irrevocably set apart
sufficient for the payment thereof and (ji) the Corporation shall have, concurrently with any such
purchase, redemption, retirement or other acquisition for consideration, offered to purchase,
redeem, retire or otherwise acquire for consideration, as the case may be, all shares of Series C
Preferred Stock for the Stated Value thereof, if all shares of such other series or class of stock are
being purchased, redeemed, retired or otherwise acquired for consideration by the Corporation,
and if less than all such shares of such other series or class of stock are being purchased,
redeemed, retired or otherwise acquired for consideration by the Corporation, then all such offers
to repurchase, redeem, retire or otherwise acquire for consideration shall be made on a pro rata
basis so that the amount of aggregate outstanding Stated Value of Series C Preferred Stock
subject to the respective offer to repurchase, retirement or other acquisition for consideration and
of such other stock shall in all cases bear to each other the same ratio that the aggregate
outstanding stated vatue of such Series C Preferred Stock and of such other stock bear to each

other.

(c) Dividend Rights. The holders of each share of Series C Preferred Stock
shall be entitled to receive, if, when and as declared by the Board of Directors, out of funds
legally available therefor, cumulative dividends in cash at 6% per annum of the Stated Value
thereof. Dividends on outstanding shares of Series C Preferred Stock shall be cumulative and
shall accrue from the date of issuance and compound quarterly (on the last business day of each
March, June, September and December) at 6% per annum of the Stated Value thereof from the
date of issuance, whether or not declared by the Board of Directors and whether or not in any
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fiscal year there shall be net profits or surplus available for the payment of dividends in such
fiscal year.

(d) Liquidation, Dissolution, Winding Up, Merger, Etc.

@) In the event of any voluntary or involuntary liquidation, dissolution
or winding up of the Corporation, the holders of shares of Series C Preferred Stock then-
outstanding shall be entitled to be paid out of the assets of the Corporation available for
distribution to its stockholders, after and subject to the payment in full of all amounts
required to be distributed to the holders of any other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up prior and in preference to
the Series C Preferred Stock upon such liquidation, dissolution or winding up (such
stock, if any, being referred to in this Section 3 as “Senior Stock™), on a parity with the
Series B Preferred Stock and each other seties or class of stock of the Corporation
ranking on liquidation, dissolution or winding up on a parity with the Series B Preferred
Stock (the Series B Preferred Stock and each other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up on a parity with the Series
C Preferred Stock being referred to in this Section 3 as “Parity Stock”™), but before any
payment shall be made to the holders of Junior Stock, an amount per share of Series C
Preferred Stock equal to the greater of (x) the Stated Value (subject to adjustment in the
event of any stock dividend, stock split, stock distribution or combination with respect to
such shares) plus an amount in cash equal to accrued but unpaid dividends (calculated in
accordance with Section 3(c)) thereon through the date on which payment of such
dividends is received (the “Liquidation Amount™) and (y) an amount equal to the amount
which would be payable in respect of that number of shares of Common Stock into which
one share of Series C Preferred Stock could be converted immediately prior to such
liquidation, dissolution or winding up (calculated in accordance with Section 3(HE)
(assuming the conversion of all shares of Series C Preferred Stock and all other options,
warrants, rights and convertible or exchangeable securities outstanding immediately prior
to such liquidation, dissolution or winding up to the extent that there may exist any
economic basis to convert, exercise or exchange such securities (e.g. such securities are
“in the money") as determined in good faith by the Board of Directors). If, upon any such
liquidation, dissolution or winding up, the remaining assets of the Corporation available
for the distribution to its stockholders after payment in full of all amounts required to be
paid or distributed to holders of Senior Stock shall be insufficient to pay the holders of
shares of Series C Preferred Stock and the holders of Parity Stock the full amount to
which they shall be entitled, the holders of shares of Series C Preferred Stock and the
holders of shares of Parity Stock shall share ratably in any distribution of the remaining
assets and funds of the Corporation in proportion to the respective amounts which would
otherwise be payable in respect of the shares held by them upon such distribution if all
amounts payable on or in respect of said shares were paid in full.

(ii)  Upon the occurrence of a merger or consolidation of the
Corporation into or with another corporation (other than a Subsidiary of the Corporation,
but only if the same shall not adversely affect the rights of the holders of Series C
Preferred Stock, as determined in good faith by the Board of Directors), a merger ot
consolidation of any other corporation into or with the Corporation (other than a
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Subsidiary of the Corporation but only if the same shall not adversely affect the rights of
the holders of Series C Preferred Stock, as determined in good faith by the Board of
Directors), or the sale or other disposition (other than a mortgage or pledge as security) of
all or substantially all of the assets of the Corporation to an entity which is not a
Subsidiary of the Corporation (whether in a single transaction or a series of related
transactions) (each, as used in this Section 3, a “Proposed Transaction”), after and subject
to the payment in full of all amounts required to be distributed to the holders of Senior
Stock and pro rata with all Parity Stock having similar rights to the holders of Series C
Preferred Stock, the holders of Series C Preferred Stock will be entitled to elect (by
compliance with the procedure set forth below in this Section 3(d)(ii)) to receive in
respect of their shares of Series C Preferred Stock, in their sole discretion, either (i) the
Liquidation Amount or (ii) the type and amount of consideration as would be payable to
the holder of that number of shares of Common Stock into which one share of Series C
Prefetred Stock could have been converted immediately prior to the consummation of
such Proposed Transaction (calculated in accordance with Section 3(f)(i)) (assuming the
conversion of all shares of Series C Preferred Stock and all other options, warrants, rights
and convertible or exchangeable securities outstanding immediately prior to such event to
the extent that there may exist any economic basis to convert, exercise or exchange such
securities (e.g. such securities are “in the money”) as determined in good faith by the
Board of Directors). Notwithstanding the foregoing, if the assets and funds of the
Corporation available for distribution to the holders of Series C Preferred Stock and the
holders of Parity Stock shall be insufficient (after payment in full of all amounts required
to be paid in respect of Senior Stock) to pay to the holders of Series C Preferred Stock
and the holders of Parity Stock the full amount to which they shall be entitled, then the
holders of Series C Preferred Stock and the holders of Parity Stock shall share ratably in
any distribution of such assets and funds of the Corporation in proportion to the
respective amounts which would otherwise be payable in respect of the shares of Series C
Preferred Stock or shares of Parity Stock, as the case may be, held by them upon such
distribution if all amounts payable on or in respect of said shares were paid in full. At
least five days prior to the date of the Merger Approval (as defined below) with respect to
any Proposed Transaction, the Corporation shall deliver notice to the holders of Series C
Preferred Stock setting forth (1) the Liquidation Amount as of the expected date of the
consummation of such Proposed Transaction and (2) the type and amount of
consideration as would be payable in such Proposed Transaction to the holder of that
number of shares of Common Stock into which one share of Series C Preferred Stock
could have been converted immediately prior to the consummation of such Proposed
Transaction (calculated in accordance with Section 3(f)(i)) (assuming the conversion of
all shares of Series C Preferred Stock and all other options, watrants, rights and
convertible or exchangeable securities outstanding immediately prior to the
consummation of such Proposed Transaction to the extent that there may exist any
cconomic basis to convert, exercise or exchange such securities (e.g. such securities are
“in the money”) as determined in good faith by the Board of Directors). No later than five
days after any approval by the holders of Series C Preferred Stock of any Proposed
Transaction pursuant to Section 3(¢) (as used in this Section 3, “Merget Approval”), any
holder of Series C Preferred Stock may make the election referred to above as to all such
holder’s shares of Series C Preferred Stock by delivering to the Corporation at its
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principal office (Attention: General Counsel) a written notice, duly executed by such
holder, which shall state that such holder wishes to receive in full redemption of all

shares of Series C Preferred Stock held by such holder either (A) the Liquidation Amount
or (B) the consideration referred to in clause (ii) of the first sentence of this Section
3(d)(ii) (but shall not elect both), and that such notice is irrevocable (an “Election
Notice™). Contemporaneously with the delivery of such Election Notice, such holder shall
surrender his, her or its certificate or certificates representing all such holder’s shares of
Series C Preferred Stock to the Corporation at its principal office (Attention: General
Counsel). In the event that any such holder shall not have delivered an Election Notice or
shall have delivered an Election Notice that does not comply with the above requirements
in all material respects, then such holder shall be deemed to have elected to receive the
consideration referred to in clause (i) of the first sentence of this Section 3(d)(ii). ‘

@ii) If the consideration to be received by the holders of Series C
Preferred Stock pursuant to any voluntary or involuntary liquidation, dissolution or
winding up of the Corporation is other than cash, indebtedness or securities, the value of
such consideration shall be its fair market value as determined in good faith by the Board
of Directors. Any securities to be delivered pursuant to Section 3(d)(i) above shall be
valued at the *“Fair Market Value.”

(e) Yoting.

6] Each issued and outstanding share of Series C Preferred Stock
shall be entitled to the number of votes equal to the number of shares of Common Stock
into which such share of Series C Preferred Stock is then convertible (calculated in
accordance with Section 3(f)(i)) (as adjusted from time to time pursuant to Section 3(g)),
at each meeting of stockholders of the Corporation with respect to any and all matters
presented to the holders of Common Stock of the Corporation for their action and in
connection with any written consent in lieu of a meeting of stockholders, such number to
be determined as of the date for determination of stockholders entitled to vote at the
meeting or on the date for determining those stockholders entitled to consent to action by
written consent in licu of a meeting, as the case may be. Except as provided by law, by
the provisions of this Section 3 or by the provisions of this Certificate of Incorporation
establishing any other series of Preferred Stock, the holders of Series C Preferred Stock
shall vote together with the holders of Common Stock, and any other classes of the
Corporation’s capital stock entitled to vote together with the Common Stock, as a single
class.

(ii)  In addition to any other rights provided by law, the Corporation
shall not, without first obtaining the approval of the holders of a majority of the then-
outstanding Series C Preferred Stock and the Series B Preferred Stock, voting together as
a single class (based on aggregate stated value):

(A) amend, repeal, delete, supersede or otherwise modify any
provision of the Corporation’s Certificate of Incorporation or By-Laws, to the
extent that the same would adversely affect the rights of the holders of Series C
Preferred Stock (as determined in good faith by the holders of the Series C
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Preferred Stock) (other than an amendment to permit any Permitted Dilutive
Issuance);

(B) declare, make or pay, or take steps (including without
limitation, the setting aside of funds) to authorize or effect the declaration, making
or payment of, any dividends or other distributions on any Junior Stock (other
than dividends or other distributions paid or payable in Junior Stock or rights to
acquire Junior Stock) or purchase, redeem, retire or otherwise acquire, or take
steps (including, without limitation, the setting aside of funds) to effect the
purchase, redemption, retirement or other acquisition for consideration of, any
Junior Stock for consideration (other than Junior Stock or rights to acquire Junior
Stock) (except for the repurchase of stock from employees of the Corporation or
its Subsidiaries pursuant to repurchase rights under vesting provisions related to
the length of period of employment of such employees at purchase prices initially
paid by such employees for such shares, pursuant to other employee repurchase
agreements or arrangements, or similar arrangements with employees, in each
case approved by the Board of Directors of the Corporation (or the compensation
comnnittee thereof), pursuant to the Corporation’s obligation to repurchase certain
shares pursuant to the Stockholders Agreement or the payment of cash in lien of
the issuance of fractional shares);

(C)  excepting any issuances that are (i) a Permitted Dilutive
Issuance, (ii) pursuant to the Securities Purchase Agreement or (iii) pursuant to
the Exchange Agreement, authorize or effect the issuance by the Corporation of
any securities or rights to acquire securities other than (x) pursuant to options,
warrants, conversion or subscription rights in existence on the Recapitalization
Date or (y) pursuant to stock option, stock bonus or other employee stock plans
for the benefit of the employees or Directors of the Corporation or its Subsidiaries
in existence as of such date or thereafter approved with the consent of the holders
of a majority of the then-outstanding Series C Preferred Stock and Series B
Preferred Stock, acting together as a single class (based on aggregate stated
value); '

. (D)  authorize or effect the incurrence, or guaranty by the
Corporation, of indebtedness for borrowed money to parties unaffiliated with the
Corporation in an amount in excess of $10,000,000; or

(E)  authorize or effect (i) any sale, lease, transfer, conveyance,
mortgage, pledge or other disposition (other than a mortgage or pledge as
security) of all or substantially all the assets of the Corporation (by merger, sale of
stock or otherwise, in a single transaction or a series of related transactions) (other
than to a Subsidiary of the Corporation but only if the same shall not adversely
affect the rights of the holders of Series C Preferred Stock, as determined in good
faith by the Board of Directors), (ii) any merger or consolidation or other

~ reorganization of the Corporation with or into another corporation, (iii) the

acquisition by the Corporation of another corporation or other entity by means of
a purchase of shares or similar equity interests or all or substantially all the assets
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of such corporation or other entity or (iv) the establishment of any joint ventures
by the Corporation;

(F)  effect a subdivision, consolidation, conversion,
reclassification or other modification of any capital stock of the Corporation if the
effect of such subdivision, consolidation, conversion, reclassification or other
modification is to impair or reduce or otherwise adversely affect the relative rights
of the holders of the Series C Preferred Stock; or

(G)  authorize or effect any liquidation, dissolution or winding
up of the Corporation or adopt or authorize the adoption of any plan for the same.

(iii)  The Corporation shall not amend, alter or repeal the preferences,
special rights or other powers or privileges of the Series C Prefetred Stock s0 as to
adversely affect the Series C Preferred Stock, without the approval of the holders of at
least a majority of the aggregate number of then-outstanding shares of Series C Preferred
Stock, given in writing or by vote at a meeting, consenting or voting (as the case may be}
separately as a class. For this purpose, and without limiting the foregoing, the
authorization or issuance of any series of Preferred Stock with preference or priority over,
or being on a parity with, the Series C Preferred Stock as to the right to receive either
dividends or amounts distributable upon liquidation, dissolution or winding up of the
Corporation (other than (x) pursuant to the Exchange Agreement, (y) the issuance of up
to $54,000,000 in Stated Value of Series D Preferred Stock and (z) any Permitted
Dilutive Issuance) shall be deemed to adversely affect the Series C Preferred Stock.

§d) Optional Conversion.

@) Each share of Series C Preferred Stock may be converted at any
time, at the option of the holder thereof, into (y) the number of fully-paid and
nonassessable shares of Common Stock obtained by dividing (i) the Stated Value thereof
together with any accrued but unpaid dividends thereon through the conversion date
(calculated in accordance with Section 3(c)) by (ii) the Conversion Price then in effect
(the rate at which Series C Preferred Stock converts into Common Stock, as used in this
Section 3, the “Conversion Rate”) and (z) cash, if any, payable in lieu of the issuance of
fractional shares (as provided in Section 3(f)(iii); provided, however, that on any
redemption of any Series C Preferred Stock as and to the extent provided in this Section 3
or any liquidation, dissolution or winding up of the Corporation, the right of conversion
shall terminate at the close of business on the full business day next preceding the date
fixed for such redemption or for the payment of any amounts distributable on liquidation,
dissolution or winding up of the Corporation to the holders of Series C Preferred Stock.

(i)  The initial Conversion Rate for the Series C Preferred Stock shall
be one share of Common Stock for each share of Series C Preferred Stock surrendered
for conversion, reflecting an initial Conversion Price of $2.955559 per share of Common
Stock. The applicable Conversion Price from time to time in effect is subject to
adjustment as hereinafter provided.
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@(ii) No fractional shares or scrip representing fractional shares of
Common Stock shall be issued upon conversion of Series C Preferred Stock. If more
than one certificate evidencing shares of Series C Preferred Stock shall be surrendered for
conversion at one time by the same holder, the number of full shares issuable upon
conversion thereof shall be computed on the basis of the aggregate number of shares of
Series C Preferred Stock so surrendered. Instead of any fractional share of Common
Stock which would otherwise be issuable upon conversion of such aggregate number of
shares of Series C Preferred Stock, the Corporation shall pay to any such surrendering
holder cash, in lieu of any such fractional share, in an amount equal to the same fraction
of the Fair Market Value of one share of Common Stock as of the close of business on

the day of conversion.

(iv)  Whenever the Conversion Price shall be adjusted as provided in
Section 3(g), the Corporation shall forthwith file, at each office designated for the
conversion of Series C Preferred Stock, a statement, signed by the Chairman of the
Board, the Chief Executive Officer, any Vice President or the Treasurer of the
Corporation, showing in reasonable detail the facts requiring such adjustment and the
Conversion Price and Conversion Rate that will be effective after such adjustment. The

Corporation shall also mail to each holder of Series C Preferred Stock a notice setting
forth in reasonable detail any such adjustments and the information required to be filed
pursuant to the immediately preceding sentence to be sent by mail, first class, postage
prepaid, to each record holder of Series C Preferred Stock at his, her or its address
appearing on the Corporation’s stock register. If such notice relates to an adjustment
resulting from an event referred to in Section 3(g)(vi), such notice shall be included as
part of the notice required to be mailed and published under the provisions of Section

3(g)(vi) hereof.

W) In order to exercise the conversion privilege set forth in Section
3(f)(i), the holder of any Series C Preferred Stock to be converted shall surrender his, her
or its certificate or certificates therefor to the principal office of the transfer agent for the
Series C Preferred Stock (or if no transfer agent be at the time appointed, then the
Cotporation at its principal office), and shall give written notice to the Corporation at
such office that the holder elects to convert the Series C Preferred Stock represented by
such certificates, or any number thereof. Such notice shall also state the name or names
(with address) in which the certificate or certificates for shares of Common Stock which
shall be issuable on such conversion shall be issued, subject to any restrictions on transfer
relating to shares of the Series C Preferred Stock or shares of Common Stock issuable
upon conversion thereof. If so requi ed by the Corporation, certificates surrendered for
conversion shall be endorsed or accompanied by written instrument or instruments of
transfer, in form reasonably satisfactory to the Corporation, duly authorized in writing.
The date of receipt by the transfer agent (or by the Corporation if the Corporation serves
as its own transfer agent) of the certificates and notice shall be the conversion date, As
soon as practicable after receipt of such notice and the surrender of the certificate or
certificates for Series C Preferred Stock as aforesaid, the Corporation shall cause to be
issued and delivered at such office to such holder, or on his, her or its written order, (i) a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion in accordance with the provisions hereof (caleulated in accordance with
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Section 3(f)(i)) and (ii) cash, if any, payable in lieu of fractional shares (as provided in
Section 3(f)(iii)); provided, however, that if there is not then in effect a registration
statement under the Securities Act covering the issuance of such Common Stock and if
such holder shall request that a certificate for Common Stock issuable on such conversion
be made to the order of any person other than that of such holder as set forth in the
Corporation’s stock register, the Corporation may require the holder to deliver an opinion
of counsel reasonably satisfactory to the Corporation to the effect that such issuance isin
compliance with the Securities Act and any applicable state’s blue sky laws.

(vi)  The Corporation shall at all times when shares of Series C
Preferred Stock remain outstanding reserve and keep available out of its authorized but
unissued stock, for the purposes of effecting the conversion of the Series C Preferred
Stock, such number of its duly authorized shares of Common Stock as shall from time to
time be sufficient to effect the conversion of all outstanding Series C Preferred Stock.
Before taking any action which would cause an adjustment reducing the conversion price
below the then par value of the shares of Common Stock issuable upon conversion of the
Series C Preferred Stock, the Corporation shall take all corporate action which may be
necessary in-order that the Corporation may validly and legally issue fully-paid and
nonassessable shares of such Common Stock at such adjusted conversion price.

(vii)  All shares of Series C Preferred Stock which shall have been
surrendered for conversion as herein provided shall no longer be deemed to be
outstanding and all rights with respect to such shares, including the rights, if any, to
receive notices and to vote, shall forthwith cease and terminate excepting only the right
of the holder thereof to receive shares of Common Stock in exchange therefor (calculated
in accordance with Section 3(£)(i)) and cash, if any, as provided in Section (jii) of this
Section 3(f) in respect of any fraction of a share of Common Stock otherwise issuable
upon such conversion. Any shares of Series C Preferred Stock so converted shall be
retired and cancelled and shall not be reissued as shares of Series C Preferred Stock, and
the Corporation may from time to time take such appropriate action as may be necessary
to reduce the authorized Series C Preferred Stock accordingly.

(g) Anti-Dilution Provisions.

@) In order to prevent dilution of the rights granted hereunder, the
Conversion Price shall be subject to adjustment from time to time in accordance with this
Section 3(g). For purposes of this Section 3(g), the term “Number of Common Shares
Deemed Outstanding” at any given time shall mean the sum of (A) the number of shares
of Common Stock outstanding at such time, (B) the number of shares of Common Stock
issuable assuming conversion, exercise or exchange at such time of all outstanding
Preferred Stock, Options and Convertible Securities and (C) (without duplication) the
number of shares of Common Stock issuable with respect to any securities of the types
described in Section 3(g)(v) outstanding at such time.

(i)  Except as provided in Section 3(g)(v), if the Corporation shall
issue or sell, or shall in accordance with Sections 3(g)(ii)(A) to (I), inclusive, be deemed
to have issued or sold, any shares of its Common Stock for a consideration per share less
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than the Conversion Price in effect immediately prior to the time of such issue or sale,
then, in each case, forthwith upon such issue or sale (each, a “Triggering Transaction”),
the Conversion Price shall, subject to Clauses (A) to (I) of this Section 3(g)(ii), be
reduced to the Conversion Price (calculated to the nearest ten thousandth of a cent)
determined by dividing: :

(1)  anamount equal to the sum of (x) the product
derived by multiplying the Number of Common Shares Deemed
Outstanding immediately prior to such Triggering Transaction by
the Conversion Price then in effect, plus (y) the consideration, if
any, received by the Corporation upon consummation of such
Triggering Transaction, by

(2)  an amount equal to the sum of (x) the Number of
Common Shares Deemed Outstanding immediately prior to such
Triggering Transaction plus (y) the number of shares of Common
Stock issued (or deemed to be issued in accordance with Sections
3(g)(ii)(A) to (I)) in connection with the Triggering Transaction.

For purposes of determining the adjusted Conversion Price under this
Section 3(g)(ii), the following Clauses (A) to (I), inclusive, shall be applicable:

(A)  In case the Corporation at any time shall in any manner
grant (whether directly or by assumption in a merger or otherwise) any Options to
purchase shares of Common Stock or Convertible Securities, whether or not such
Options or the right to convert or exchange such Convertible Securities are
immediately exercisable, and the price per share for which the shares of Common
Stock are issuable upon exercise (determined by dividing (x) the total amount, if
any, received or receivable, in cash, securities or other property or in bona fide
services rendered to the Corporation in connection with bona fide financing
activities, by the Corporation as consideration for the granting of such Options,
plus the minimum aggregate amount of additional consideration payable, in cash,
securities or other property or in bona fide services rendered to the Corporation in
connection with bona fide financing activities, to the Corporation upon the
exercise of all such Options, plus, in the case of such Options which relate to
Convertible Securities, the minimum aggregate amount of additional
consideration payable, in cash, securities or other property or in bona fide services
rendered to the Corporation in connection with bona fide financing activities,
upon the issue or sale of such Convertible Securities and upon the conversion or
exchange thereof, by (y) the total maximum number of shares of Common Stock
issuable upon the exercise of such Options or the conversion or exchange of such
Convertible Securities on the date of the issue or sale of such Options) shall be
less than the Conversion Price in effect immediately prior to the time of the
granting of such Option, then the total maximum amount of Common Stock
issuable upon the exercise of such Options or in the case of Options for
Convertible Securities, upon the conversion or exchange of such Convertible
Securities shall (as of the date of granting of such Options) be deemed to be
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outstanding and to have been issued and sold by the Corporation for such price
per share. No adjustment of the Conversion Price shall be made upon the actual
issue of such shares of Common Stock or such Convertible Securities upon the
exercise of such Options or such shares of Common Stock upon conversion or
exchange of such Convertible Securities, except as otherwise provided in Section

3(g)(ii)}(C).

(B) In case the Corporation at any time shall in any manner
issue (whether directly or by assumption in a merger or otherwise) or sell any
Convertible Securities, whether or not the rights to convert or exchange
thereunder are immediately exercisable, and the price per share for which
Common Stock is issuable upon such conversion or exchange (determined by
dividing (x) the total amount received or receivable, in cash, securities or other
property or in bona fide services rendered to the Corporation in connection with
bona fide financing activities, by the Corporation as consideration for the issue or
sale of such Convertible Securities, plus the minimum aggregate amount of
additional consideration, if any, payable, in cash, securities or other property or in
bona fide services rendered to the Corporation in connection with bona fide
financing activities, to the Corporation upon the conversion or exchange thereof,
by (y) the total maximum number of shares of Common Stock issuable upon the
conversion or exchange of all such Convertible Securities) shall be less than the
Conversion Price in effect immediately prior to the time of such issue or sale, then
the total maximum number of shares of Common Stock issuable upon conversion
or exchange of all such Convertible Securities shall (as of the date of the issue or
sale of such Convertible Securities) be deemed to be outstanding and to have been
issued and sold by the Corporation for such price per share. No adjustment of the
Conversion Price shall be made upon the actual issue of such Common Stock
upon exercise of the rights to convert or exchange under such Convertible
Securities, except as otherwise provided in Section 3(g)(ii(C).

(C)  Ifthe purchase price provided for in any Options referred to
in Section 3(g)(ii)(A), the additional consideration, if any, payable upon the
conversion or exchange of any Convertible Securities referred to in Section
3(g)(ii)(A) or (B), or the rate at which any Convertible Securities referred to in
Section 3(g)(ii)(A) or (B) are convertible into or exchangeable for Common Stock
shall change at any time other than under or by reason of provisions thereof
designed to protect against dilution (any such change, an “Adjustment’), then the
Conversion Price in effect at the time of such change shall forthwith be readjusted
to the Conversion Price which would have been in effect at such time had such
Options or Convertible Securities still outstanding provided for such changed
purchase price, additional consideration or conversion rate, as the case may be, at
the time initially granted, issued or sold.

(D)  On the expiration of any Option or the termination of any
right to convert or exchange any Convertible Securitics, the Conversion Price then
in effect hereunder shall forthwith be increased to the Conversion Price which
would have been in effect at the time of such expiration or termination had such
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Option or Convertible Securities, to the extent outstanding immediately prior to
such expiration or termination, never been issued.

(E)  In case any Options shall be issued in connection with the
issue or sale of other securities of the Corporation, together comprising one
integral transaction in which no specific consideration is allocated to such Options
by the parties thereto, the aggregate consideration received by the Corporation in
such transaction shall be allocated among such Options and such other securities
of the Corporation as shall be determined in good faith by the Board of Directors.

(F)  In case any shares of Common Stock, Options or
Convertible Securities shall be issued or sold or deemed to have been issued or
sold exclusively for cash, the consideration received therefor shall be deemed to
be the amount received by the Corporation therefor. In case any shares of
Common Stock, Options or Convertible Securities shall be issued or sold for a
consideration other than or in addition to cash, the amount of the consideration
other than cash received by the Corporation shall be the fair value of such
consideration as determined in good faith by the Board of Directors; provided,
however, that if the Corporation issues or sells shares of Common Stock, Options
or Convertible Securities for services other than bona fide services rendered to the
Corporation in connection with the Corporation’s bona fide financing activities,
such services will not be deemed to be consideration. In case any shares of
Common Stock, Options or Convertible Securities shall be issued in connection
with any merger in which the Corporation is the surviving corporation, the
amount of consideration therefor shall be determined in good faith by the Board
of Directors. In each case the amount of consideration received by the
Corporation shall be determined without deduction of any expenses incurred or
any underwriting or other commissions, fees, discounts or concessions allowed by
the Corporation in connection therewith.

(G)  The number of shares of Common Stock outstanding at any
given time shall not include shares owned or held by or for the account of the
Corporation, and the disposition of any shares so owned or held shall be
considered an issue or sale of Common Stock for the purpose of this Section

3(g)(ii).

(H) In case the Corporation shall declare a dividend or make
any other distribution upon any stock of the Corporation payable in Common
Stock, Options, or Convertible Securities (other than a dividend in Common
Stock payable to the holders of Common Stock as contemplated by Section
3(g)(iii)), then in such case any Common Stock, Options or Convertible Securities
issuable in payment of such dividend or distribution shall be deemed to have been
issued or sold without consideration.

)] For purposes of this Section 3(g), in case the Corporation
shall take a record of the holders of its Common Stock for the purpose of entitling
them () to receive a dividend or other distribution payable in Common Stock,
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Options or in Convertible Securities (other than a dividend in Common Stock
payable to the holders of Common Stock as contemplated by Section 3(g)(iit)) or
(y) to subscribe for or purchase Common Stock, Options or Convertible
Securities, then such record date shall be deemed to be the date of the issuc or
sale of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date
of the granting of such right or subscription or purchase, as the case may be.

(iii)  In case the Corporation shall at any time subdivide (other than by
means of a dividend payable in Common Stock as contemplated by Sections 3(g)(ii))(H)
and (I)) its outstanding shares of Common Stock into a greater number of shares, the
Conversion Price in effect immediately prior to such subdivision shall be reduced to
equal the number that is obtained by multiplying the Conversion Price then in effect by a
fraction, the numerator of which shall be the number of shares of Common Stock
outstanding immediately prior to such subdivision and denominator of which shall be the
number of shares of Common Stock outstanding immediately after such subdivision, and,
conversely, in case the outstanding shares of Common Stock of the Corporation shall be
combined into a smaller number of shares, the Conversion Price in effect immediately
prior to such combination shall be increased to equal the number that is obtained by
multiplying the Conversion Price then in effect by a fraction, the numerator of which
shall be the number of shares of Common Stock outstanding immediately prior to such
combination and the denominator of which shall be the number of shares of Common
Stock outstanding immediately after such combination.

(iv)  Inthe event that any capital reorganization or reclassification of
the capital stock of the Corporation or consolidation or merger of the Corporation with or
into any other entity or share exchange involving the outstanding shares of the
Corporation’s capital stock or the sale or other disposition of all or substantially all of the
Corporation’s assets to another entity (each, a “Capital Reorganization™) shall be effected
in such a way that holders of Common Stock shall be entitled to receive stock, securities,
cash or other property with respect to or in exchange for Common Stock, then, as a
condition of such Capital Reorganization, unless each holder of Series C Preferred Stock
has made a valid election as contemplated by Section 3(d)(ii), lawful and adequate
provision shall be made whereby holders of Series C Preferred Stock shall have the right
to acquire and receive upon conversion of each share of Series C Preferred Stock such
stock, securities, cash or other property issuable or payable (as part of such Capital
Reorganization) with respect to or in exchange for such number of outstanding shares of
Common Stock as would have been received upon conversion of one share of Series C
Preferred Stock at the Conversion Price then in effect (calculated in accordance with
Section 3(f)(i)); and, in any such case, appropriate adjustment (as determined in good
faith by the Board of Directors) shall be made in the application of the provisions of this
Section 3(g) with respect to the rights and interest after such Capital Reorganization of
holders of Series C Preferred Stock, to the end that the provisions set forth in this Section
3(g) shall thereafter be applicable, as nearly as reasonably may be practicable, in relation
to any stock, securities, cash or other property deliverable upon the conversion of the
Series C Preferred Stock. The Corporation will not effect any Capital Reorganization,
unless prior to the consummation thereof the successor entity (if other than the
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Corporation) resulting from such Capital Reorganization (including the entity which shall
have purchased or otherwise acquired all or substantially all of the Corporation’s assets)
shall have assumed by written instrument mailed or delivered to the holders of the Series
C Preferred Stock at the last address of each such holder appearing on the books of the
Corporation, the obligation to deliver to each such holder stock, securities, cash or other
property as, in accordance with the foregoing provisions, such holder may be entitled to
receive. The foregoing provisions shall similarly apply to successive Capital
Reorganizations.

v) The provisions of this Section 3(g) shall not apply: (x) prior to the
Recapitalization Date; (y) to the issuance of any Preferred Stock sold or issued pursuant
to (i) the Securities Purchase Agreement, (ii) the Exchange Agreement or (iii) a Permitted
Dilutive Issuance; or (z) to any Common Stock (f) issued or issuable pursuant to any
stock option, stock purchase or similar plan or arrangement for the benefit of employees
or directors of the Corporation or its Subsidiaries in effect on the Recapitalization Date or
thereafier adopted by the Board of Directors, (ii) issued or issuable pursuant to options,
warrants and conversion rights in existence on the Recapitalization Date or (iii) issued or
issuable upon conversion of the Preferred Stock.

(vi) Inthe event that:

(A) the Corporation shall declare any cash dividend upon its
Common Stock,

(B) the Corporation shall declare any dividend upon its
Common Stock payable in stock or make any special dividend or other
distribution to the holders of its Common Stock (other than a dividend or
distribution made in order to effect a stock split or similar subdivision as
contemplated by Section 3(g)(iii)),

(C)  the Corporation shall offer for subscription pro rata to the
holders of its Common Stock any additional shares of stock of any class or other

rights, :

(D) there shall occur any capital reorganization or
reclassification of the capital stock of the Corporation, including, without
limitation, any subdivision or combination of the outstanding shares of Common
Stock (other than a subdivision made in order to effect a stock split or similar
subdivision as contemplated by Section 3(g)(iii)), or any consolidation or merger
of the Corporation with or into any other entity (other than a Subsidiary of the
Corporation but only if the same shall not adversely affect the rights of the
holders of Series C Preferred Stock, as determined in good faith by the Board of
Directors) or any sale or other disposition (other than a mortgage or pledge as
security) of all or substantially all of the assets of the Corporation in one or a
series of related transactions (other than to a Subsidiary of the Corporation but
only if the same shall not adversely affect the rights of the holders of the Series C
Preferred Stock, as determined in good faith by the Board of Directors), or
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(E) there shall be a voluntary or involuntary liquidation,
dissolution or winding up of the Corporation;

then, in connection with such event, the Corporation shall give to the holders of the
Seties C Preferred Stock:

(1)  atleast ten (10) business days’ prior written notice
of the date on which the books of the Corporation shall close or a
record shall be taken for such dividend, distribution or subscription
rights or for determining rights to vote in respect of any such
‘reorganization, reclassification, consolidation, merger, sale,
liquidation, dissolution or winding-up; and

(2) in the case of such dissolution, reorganization,
reclassification, consolidation, merger, sale, liquidation or winding
up, at least ten (10) business days’ prior written notice of the date
when the same shall take place.

Such notice in accordance with the foregoing Clause (1) of this Section
3(g)(vi) shall also specify, in the case of any such dividend, distribution or subscription
rights, the date on which the holders of Common Stock shall be entitled thereto, and such
notice in accordance with the foregoing Clause (2) of this Section 3(g)(vi) shall also
specify the date on which the holders of Common Stock shall be entitled to exchange
their Common Stock for securities or other property deliverable upon such
reorganization, reclassification, consolidation, merger, sale, liquidation, dissolution or
winding up. Each such written notice shall be given by first class mail, postage prepaid,
addressed to the holders of the Series C Preferred Stock at the address of each such
holder as shown on the books of the Corporation.

(vii) If at any time or from time to time on or after the Recapitalization
Date, the Corporation shall grant, issue or sell any Options, Convertible Securities or
rights to purchase property (such Options, Convertible Securities or rights are herein
referred to in this Section 3 as the “Purchase Rights™) pro rata to the record holders of
any class of Common Stock of the Corporation and such grants, issuances or sales do not
result in an adjustment of the Conversion Price under Section 3(g)(ii), then each holder of
Series C Preferred Stock (other than a holder who has validly made an election as
contemplated by Section 3(d)(ii)) shall be entitled to acquire (within thirty (30) days after
the later to occur of the initial exercise date of such Purchase Rights or receipt by such
holder of the notice concerning Purchase Rights to which such holder shall be entitled
under Section 3(g)(v)) and upon the terms applicable to such Purchase Rights either:

(A) the aggregate Purchase Rights which such holder could
have acquired if it had held the number of shares of Common Stock acquirable
upon conversion of the Series C Preferred Stock immediately before the grant,
issuance or sale of such Purchase Rights; provided that if any Purchase Rights
were distributed to holders of shares of Common Stock without the payment of
additional consideration by such holders, corresponding Purchase Rights shall be
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distributed to the exercising holders of Series C Preferred Stock as soon as
possible after such exercise and it shall not be necessary for the exercising holders
of Series C Preferred Stock to specifically request delivery of such rights; or

(B) in the event that any such Purchase Rights shall have
expired or shall expire prior to the end of said thirty (30) day period, the number
of shares of Common Stock or the amount of property which such holder could
have acquired upon such exercise at the time or times at which the Corporation
granted, issued or sold such expired Purchase Rights.

(viii) If any event occurs as to which, in the good faith determination of
the Board of Directors, the provisions of this Section 3(g) are not strictly applicable or if
strictly applicable would not fairly protect the rights of the holders of Series C Preferred
Stock in accordance with the essential intent and principles of such provisions, then the
Board of Directors shall make an adjustment in the application of such provisions, in
accordance with such essential intent and principles, so as to protect such rights as
aforesaid, but in no event shall any such adjustment have the effect of increasing the
Conversion Price as otherwise determined to any of the provisions of this Section 3(g)
except in the case of a combination of shares of a type contemplated in Section 3(g)(iii)
and then in no event to an amount larger than the Conversion Price as adjusted pursuant -
to Section 3(g)(iii). Such essential intent and principles shall be discerned only by
reference to this Certificate of Incorporation.

(ix)  The holders of not less than two thirds of the outstanding shares of
Series C Preferred Stock may waive in writing, with respect to a specific issuance of
securities identified in such waiver, any adjustment to the Conversion Price pursuant to
Section 3(g)(ii) other than any adjustment pursuant to Section 3(g)(ii)(H); provided,
however, that such waiver shall apply only as to a specific issuance of securities
identified in such waiver.

(h) Coordinated Conversion.

@) Immediately upon the closing of a Qualified Public Offering (as
hereinafter defined), each share of Series C Preferred Stock shall automatically be
converted (as used in this Section 3, a “Mandatory Conversion”) into (y) that number of
fully paid and nonassessable shares of Common Stock obtained by dividing the Stated
Value thereof by the Conversion Price then in effect and (z) the right to receive an
amount in cash equal to all accrued but unpaid dividends. For the purposes of this
Section 3, a “Qualified Public Offering” shall mean an underwritten public offering (or a
combination of offerings) pursuant to effective registration under the Securities Act
covering the offer and sale of Common Stock for the account of the Corporation in which
the gross proceeds to the Corporation (determined without deduction of any expenses
incurred or any underwriting or other commissions, fees, discounts or concessions) are
not less than $50,000,000 and which places upon the Corporation a value (prior to the
receipt of proceeds of such offering) of at least $200 million.
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In addition, each share of Series C Preferred Stock shall automatically be
converted into shares of Common Stock at the then effective Conversion Rate (calculated
in accordance with Section 3(f)(i)) and Conversion Price for such shares upon the
approval to so convert of the Corporation and the holders of a majority of the then-
outstanding shares of Series C Preferred Stock and the then-outstanding Series B
Preferred Stock, if any, acting together as a single class (based on aggregate stated value),
given in writing or by vote at a meeting (such automatic conversion, as used in this
Section 3, a “Voluntary Conversion” and, together with a Mandatory Conversion, a
“Coordinated Conversion™).

(ii) Prior to any Coordinated Conversion, all holders of record of
shares of Series C Preferred Stock will be given at least ten (10) days” written notice of
the date fixed for such Coordinated Conversion. Such notice will be sent by mail, first
class, postage prepaid, to each record holder of shares of Series C Preferred Stock at such

. holder’s address appearing on the Corporation’s stock register. On or before the date or
estimated date fixed for conversion each holder of shares of Series C Preferred Stock
shall surrender his, her or its certificate or certificates for all such shares to the
Corporation at the place designated in such notice, and shall thereafter receive certificates
for the number of shares of Common Stock to which such holder is entitled pursuant to
this Section 3(h), together with any cash payable in lieu of any fractional shares (as
provided in Section 3(f)(iii)) and, in the case of a Mandatory Conversion, an amount in
cash equal to all accrued but unpaid dividends. On the date fixed for conversion, all
rights with respect to the Series C Preferred Stock so converted will terminate, excepting
only the rights of the holders thereof, upon sutrender of their certificate or certificates
therefor, to receive certificates for the number of shares of Common Stock into which
such shares of Series C Preferred Stock have been converted (calculated in accordance
with Section 3(h)(i)), cash as provided in Section 3(f)(iii) in respect of any fraction ofa
share of Common Stock otherwise issuable upon such conversion (calculated in
accordance with Section 3(h)(i)) and, in the case of a Mandatory Conversion, an amount
in cash equal ta all accrued but unpaid dividends. If so required by the Corporation,
certificates surrendered for conversion shall be endorsed or accompanied by written
instrument ot instruments of transfer, in form reasonably satisfactory to the Corporation,
duly executed by the registered holders or by their respective attorneys duly authorized in
writing. All certificates evidencing shares of Series C Preferred Stock which are required
to be surrendered for conversion in accordance with the provisions hereof shall, from and
after the date fixed for conversion, be deemed to have been retired and cancelled and the
shares of Series C Preferred Stock represented thereby converted into Common Stock for
all purposes, notwithstanding the failure of the holder or holders thereof to surrender such
certificates on or prior to such date or the failure of the Corporation to give notice under
this Section 3(h)(ii). As soon as practicable after the date of such Coordinated
Conversion and the surrender of the certificate or certificates for Series C Preferred Stock
as aforesaid, the Corporation shall cause to be issued and delivered to such holder, or on
his, her or its written order, a certificate or certificates for the number of full shares of
Common Stock issuable on such conversion (calculated in accordance with Section
3(h)(i)) in accordance with the provisions hereof, cash as provided in Section 3(f)(iii) in
respect of any fraction of a share of Common Stock otherwise issuable upon such
conversion and, in the case of a Mandatory Conversion, an amount in cash equal to all
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accrued but unpaid dividends; provided, however, that if there is not then in effecta
registration statément covering the issuance of such Common Stock and if the holder
shall request that a certificate for Common Stock issuable on such conversion be made to
the order of any person other than that of the holder as set forth in the Corporation’s stock
register, the Corporation may require the holder to deliver an opinion of counsel
reasonably satisfactory to the Corporation to the effect that such issuance is in
compliance with the Securities Act and any applicable state’s blue sky laws.

()  Redemption.

6)] Optional Redemption. The Corporation shall have the right to
redeem, in whole or in part, the Series C Preferred Stock outstanding at any time at a
price per share equal to $2.955559, plus an amount equal to any and all dividends
declared but unpaid thereon as of the date of such redemption (the “Series C Redemption
Price”), with the consent of the holders of a majority of the shares of Series C Preferred
Stock then-outstanding.

(i)  Partial Redemption Procedure. In the event of any redemption of
only a patt of the then-outstanding Series C Preferred Stock, the Corporation shall effect
such redemption pro rata among the holders thereof (based on the number of shares of
Series C Preferred Stock held on the date of notice of redemption).

(iii) Notice With Respect to an Optional Redemption. At least thirty
(30) days prior to the date or estimated date fixed as the date of redemption pursuant to

Section 3(i)(i), written notice shall be mailed, postage prepaid, to each holder of record of
Series C Preferred Stock to be redeemed, at his or its post office address last shown on
the records of the Corporation, notifying such holder of the number of shares so to be
redeemed, specifying the date or estimated date for such redemption and the date or
estimated date on which such holder’s conversion rights {pursuant to Section 3(f) hereof)
as to such shares terminate, and calling upon such holder to surrender to the Corporation,
in the manner and at the place designated, his or its certificate or certificates representing
the shares to be redeemed (such notice is hereinafter referred to in this Section 3 as the
“Series C Redemption Notice™). On or prior to the date or estimated date fixed as the
date of the redemption thereof, each holder of Series C Preferred Stock to be redeemed
shall surrender its certificate or certificates representing such shares to the Corporation, in
the manner and at the place designated in the Series C Redemption Notice, and on the
date actually fixed for the redemption of such shares the Series C Redemption Price of
such shares shall be payable to the order of the person whose name appears on such
certificate or certificates as the owner thereof and all shares of Series C Preferred Stock
being redeemed shall be cancelled. In the event that fewer than all the shares represented
by any such certificate are redeemed, a new certificate shall be issued representing the
unredeemed shares. From and after the date fixed as the date of the redemption thereof
all rights of the holders of the Series C Preferred Stock designated for redemption in the
Series C Redemption Notice as holders of Series C Preferred Stock of the Corporation
(except the right to receive the Series C Redemption Price without interest upon
surrender of their certificate or certificates) shall cease with respect to such shares, and
such shares shall not thereafter be transferred on the books of the Corporation or be
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deemed to be outstanding for any purpose whatsoever regardless of any surrender of
certificates by a holder of Series C Preferred or the giving of notice by the Corporation
under this Section 3(h)(iii).

(iv)  Cancellation of Redeemed Shares. Except as provided in Sections
3(i)(i) and (ii) above, the Corporation shall have no right to redeem the shares of Series C
Preferred Stock. Any shares of Series C Preferred Stock so redeemed shall be
permanently retired, shall no longer be deemed outstanding and shall not under any
circumstances be reissued as shares of Series C Preferred Stock, and the Corporation may
from time to time take such appropriate corporate action as may be necessary to reduce
the authorized Series C Preferred Stock accordingly. Nothing herein contained shall
prevent or restrict the purchase by the Corporation, from time to time either at public or
private sale, of the whole or any part of the Series C Preferred Stock at such price or
prices as the Corporation may determine, subject to the provisions of applicable law.

SECTION 4: SERIES D PREFERRED STOCK
(a) Definitions. As used in this Section 4:

(i) “Conversion Price” shall mean the conversion price per share of
Common Stock, as the same may be adjusted from time to time as provided for herein.
The initial Conversion Price shall be $5.935028.

(ii)  “Election Notice” shall have the meaning ascribed to it in Section

4(d)(i).

(iii)  “Junior Stock™ shall mean the Common Stock, the Series A
Preferred Stock, the Series B Preferred Stock, the Series C Preferred Stock and any other
shares of capital stock of any series or class of the Corporation, whether presently
outstanding or hereafter issued, which are designated in the instrument creating such
series or class as ranking junior to the shares of Series D Preferred Stock in dividend right
or in right of distribution upon liquidation, dissolution or winding up of the Corporation.
Notwithstanding any other provision in this Certificate of Incorporation to the contrary,
the Series D Preferred Stock shall rank pari passu with the Series E Preferred Stock in
dividend right and in right of distribution upon liquidation, dissolution or winding up of
the Corporation.

(iv)  “Liquidation Amount” shall have the meaning ascribed to it in
Section 4(d)(i).

(v) “Stated Value,” when used with respect to each share of Series D
Preferred Stock, shall mean the amount of $5.935028.

(b) Preference and Parity. Unless the Corporation shall have obtained the
requisite approval under Section 4(e), so long as any shares of Series D Preferred Stock remain
outstanding, in no event shall any dividend or distribution of any kind whatsoever, whether in
cash, securities or other property, be paid or declared or made on Junior Stock (other than
dividends or distributions paid or payable in Junior Stock or rights to acquire Junior Stock or any
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cash payments required to be made in lieu of the issuance of fractional shares or cash dividends
as provided in Section 2(h) or 3(h)). Unless the Corporation shall have obtained the requisite
approval under Section 4(e), so long as any shares of Series D Preferred Stock remain
outstanding, no shares of Junior Stock shall be purchased, redeemed, retired or otherwise
acquired by the Corporation for consideration (other than Junior Stock or rights to acquire Junior
Stock) (except (i) for the repurchase of stock from employees of the Corporation or its
Subsidiaries pursuant t¢ repurchase rights under vesting provisions related to the length of period
of employment of such employees at purchase prices initially paid by such employees for such
shares or pursuant to other employee repurchase agreements or arrangements, or similar
arrangements with employees, in each case approved by the Board of Directors of the
Corporation (or the compensation committee thereof), (i) pursuant to the Corporation’s
obligation to purchase certain shares pursuant to the Stockholders Agreement and (iii) for cash
payments required to be made in lieu of the issuance of fractional shares) unless the Corporation
shall have, concurrently with any such purchase, redemption, retirement or other acquisition for
consideration by the Corporation, offered to redeem the Series D Preferred Stock at the
Liquidation Amount. Subject to the foregoing provisions and not otherwise, such dividends and
distributions (payable in cash, securities or other property) as may be determined by the Board of
Directors may be declared and paid on Junior Stock from time to time out of the remaining funds
of the Corporation legally available therefor, and such purchases, redemptions, retirements or
other acquisitions by the Corporation for consideration may be made.

So long as any shares of Series D Preferred Stock remain outstanding, except as
contemplated in connection with redemptions in accordance with Section 4(i), 4(3), 5(i) or 5())
and except as described in the next succeeding sentence, no dividends shall be declared or paid
or set apart for payment on any series or class of stock of the Corporation ranking, as to
dividends, on a parity with the Series D Preferred Stock, for any period (other than cash
payments required to be made in lieu of the issuance of fractional shares, cash dividends as
provided in Section 5(h) and shares of Common Stock issued in connection with the conversion
of Preferred Stock authorized under this Certificate of Incorporation) unless all accrued but
unpaid dividends (calculated in accordance with Section 4(c) and, to the extent applicable,
Section 4(j)) on the Series D Preferred Stock have been or contemporaneously therewith are
declared and paid in full in cash or declared in full and a sum of cash itrevocably set apart
sufficient for the payment thereof. When dividends are not paid in full or a sum sufficient for
such payment is not irrevocably set apart, as aforesaid, upon the shares of Series D Preferred
Stock and any other series or class of stock of the Corporation ranking on a parity as to dividends
with the Series D Preferred Stock, all dividends declared upon such other stock shall be declared
pro rata so that the amounts of dividends per share declared on the Series D Preferred Stock and
such other stock shall in all cases bear to each other the same ratio that accrued and unpaid
dividends per share on the shares of Seties D Preferred Stock and on such other stock bear to

each other.

So long as any shares of Series D Preferred Stock remain outstanding, except as
contemplated by Section 4(j), 4(i), 5() or 5(i), no other shares of any series or class of stock of
the Corporation ranking on a parity with the Series D Preferred Stock in dividend right or in right
of distribution upon liquidation, dissolution or winding up shall be purchased, redeemed, retired
or otherwise acquired for consideration by the Corporation (other than Junior Stock or rights to
acquire Junior Stock) unless (i) all accrued but unpaid dividends (calculated in accordance with
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Section 4(c)) on the Series D Preferred Stock shall have been declared and paid in full in cash or
declared in full and a sum of cash irrevocably set apart sufficient for the payment thereof and (ii)
the Corporation shall have, concurrently with any such purchase, redemption, retirement or other
acquisition for consideration, offered to purchase, redeem, retire or otherwise acquire for
consideration, as the case may be, all shares of Series D Preferred Stock for the Stated Value
thereof, if all shares of such other series or class of stock are being purchased, redeemed, retired
or otherwise acquired for consideration by the Corporation, and if less than all such shares of
such other series or clabs of stock are being purchased, redeemed, retired or otherwise acquired
for consideration by the Corporation, then ail such offers to repurchase, redeem, retire or
otherwise acquire for donsideration shall be made on a pro rata basis so that the amount of
aggregate outstanding Stated Value of Series D Preferred Stock subject to the respective offer to
repurchase, retirement or other acquisition for consideration and of such other stock shall in all
cases bear to each other the same ratio that the aggregate outstanding stated value of such Series
D Preferred Stock and:of such other stock bear to each other.

(c) Dividend Rights. The holders of each share of Series D Preferred Stock
shall be entitled to receive, if, when and as declared by the Board of Directors, out of funds
legally available therefor, cumulative dividends in cash at 6% per annum of the Stated Value
thereof (as may be adjusted with respect to Subject Shares pursuant to Section 4(j), the
«Dividend Rate”). Dividends on outstanding shares of Series D Preferred Stock shall be
cumulative and shall accrue from the date of issuance and compound quarterly (on the last
business day of each March, June, September and December) at the Dividend Rate from the date
of issuance, whether or not declared by the Board of Directors and whether or not in any fiscal
year there shall be net profits or surplus available for the payment of dividends in such fiscal
year.

(d)  Liquidation, Dissolution, Winding Up. Merger, Etc.

@i In the event of any voluntary or involuntary liquidation, dissolution
or winding up of the Corporation, the holders of shares of Series D Preferred Stock then-
outstanding shall be entitled to be paid out of the assets of the Cotporation available for
distribution to its stockholders, after and subject to the payment in full of all amounts
required to be distributed to the holders of any other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up prior and in preference to
the Series D Preferred Stock upon such liquidation, dissolution or winding up (such
stock, if any, being referred to in this Section 4 as «Genior Stock™), on a parity with the
Series E Preferred Stock, if any, and each other series or class of stock of the Corporation
ranking on liquidation, dissolution or winding up on a parity with the Series D Preferred
Stock (the Series E Preferred Stock, if any, and each other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up on a parity with the Series
D Preferred Stock being referred to in this Section 4 as “Parity Stock™), but before any
payment shall be made to the holders of Junior Stock, an amount per share of Series D
Preferred Stock equal to the greater of (x) the Stated Value (subject to adjustment in the
event of any stock dividend, stock split, stock distribution or combination with respect to
such shares) plus an amount in cash equal to accrued but unpaid dividends (calculated in
accordance with Section 4(c)) thereon through the date on which payment of such
dividends is received (the “Liquidation Amount”) and (y) an amount equal to the amount
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which would be payable in respect of that number of shares of Common Stock into which
one share of Series D Preferred Stock could be converted immediately prior to such
liquidation, dissolution or winding up (calculated in accordance with Section 4(f)(1))
(assuming the conversion of all shares of Series D Preferred Stock and all other options,
warrants, rights and convertible or exchangeable securities outstanding immediately prior
to such liquidation, dissolution or winding up to the extent that there may exist any
economic basis to convert, exercise or exchange such securities (e.g. such securities are
“in the money”) as determined in good faith by the Board of Directors). If, upon any
such liquidation, dissolution or winding up, the remaining assets of the Corporation
available for the distribution to its stockholders after payment in full of all amounts
required to be paid or distributed to holders of Senior Stock shall be insufficient to pay
the holders of shares of Series D Preferred Stock and the holders of Parity Stock the full
amount to which they shall be entitled, the holders of shares of Series D Preferred Stock
and the holders of shares of Parity Stock shall share ratably in any distribution of the
remaining assets and funds of the Corporation in proportion to the respective amounts
which would otherwise be payable in respect of the shares held by them upon such
distribution if all amounts payable on or in respect of said shares were paid in full.

(i)  Upen the occurrence of a merger or consolidation of the
Corporation into or with another corporation (other than a Subsidiary of the Corporation,
but only if the same shall not adversely affect the rights of the holders of Series D
Preferred Stock, as determined in good faith by the Board of Directors), a merger or
consolidation of any other corporation into or with the Corporation (other than a
Subsidiary of the Corporation but only if the same shall not adversely affect the rights of
the holders of Series D Preferred Stock, as determined in good faith by the Board of
Directors), or the sale or other disposition (other than a mortgage or pledge as security) of
all or substantially all of the assets of the Cotporation to an entity whichisnota
Subsidiary of the Corporation (whether in a single transaction or a series of related
transactions) (each, as used in this Section 4, a “Proposed Transaction™), after and subject
to the payment in full of all amounts required to be distributed to the holders of Senior
Stock and pro rata with all Parity Stock having similar rights to the holders of Series D
Preferred Stock, the holders of Series D Preferred Stock will be entitled to elect (by
compliance with the procedure set forth below in this Section 4(d)(ii)) to receive in
respect of their shares of Series D Preferred Stock, in their sole discretion, either (i) the
Liquidation Amount or (ii} the type and amount of consideration as would be payable to
the holder of that number of shates of Common Stock into which one share of Series D
Preferred Stock could have been converted immediately prior to the consummation of
such Proposed Transaction (calculated in accordance with Section 4(f)(i)) (assuming the
conversion of all shares of Series D Preferred Stock and all other options, warrants, rights
and convertible or exchangeable securities outstanding immediately prior to such event to
the extent that there may exist any economic basis to convert, exercise or exchange such
securities (e.g. such securities are “in the money™) as determined in good faith by the
Board of Directors). Notwithstanding the foregoing, if the assets and funds of the
Corporation available for distribution to the holders of Series D Preferred Stock and the
holders of Parity Stock shall be insufficient (after payment in full of all amounts required
to be paid in respect of Senior Stock) to pay to the holders of Series D Preferred Stock
and the holders of Parity Stock the full amount to which they shall be entitled, then the
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holders of Series D Preferred Stock and the holders of Parity Stock shall share ratably in
any distribution of such assets and funds of the Corporation in proportion to the
respective amounts which would otherwise be payable in respect of the shares of Series D
Preferred Stock or shares of Parity Stock, as the case may be, held by them upon such
distribution if all amounts payable on or in respect of said shares were paid in full. At
least five days prior to the date of the Merger Approval (as defined below) with respect to
any Proposed Transaction, the Corporation shall deliver notice to the holders of Series D
Preferred Stock setting forth (1) the Liquidation Amount as of the expected date of the
consummation of such Proposed Transaction and (2) the type and amount of
consideration as would be payable in such Proposed Transaction to the holder of that
number of shares of Common Stock into which one share of Series D Preferred Stock
could have been converted immediately prior to the consummation of such Proposed
Transaction (calculated in accordance with Section 4(f)(i)) (assuming the conversion of
all shares of Series D Preferred Stock and all other options, warrants, rights and
convertible or exchangeable securities outstanding immediately prior to the
consummation of such Proposed Transaction to the extent that there may exist any
economic basis to convert, exercise or exchange such securities (e.g. such securities are
“in the money”) as determined in good faith by the Board of Directors). No later than five
days after any approval by the holders of Series D Preferred Stock of any Proposed
Transaction pursuant to Section 4(e) (as used in this Section 4, “Merger Approval™), any
holder of Series D Preferred Stock may make the election referred to above as to all such
holder’s shares of Series D Preferred Stock by delivering to the Corporation at its
principal office (Attention: General Counsel) a written notice, duly executed by such
holder, which shall state that such holder wishes to receive in full redemption of all

shares of Series D Preferred Stock held by such holder either (A) the Liquidation Amount
or (B) the consideration referred to in clause (ii) of the first sentence of this Section
4(d)(ii) (but shall not elect both), and that such notice is irrevocable (an “Election
Notice”). Contemporaneously with the delivery of such Election Notice, such holder shall
surrender his, her or its certificate or certificates representing all such holder’s shares of
Series D Preferred Stock to the Corporation at its principal office (Attention: General
Counsel). In the event that any such holder shall not have delivered an Election Notice or
shall have delivered an Election Notice that does not comply with the above requirements
in all material respects, then such holder shall be deemed to have elected to receive the
consideration referred to in clause (i) of the first sentence of this Section 4(d)(ii).

(iii}  If the consideration to be received by the holders of Series D
Preferred Stock pursuant to any voluntary or involuntary liquidation, dissolution or
winding up of the Corporation is other than cash, indebtedness or securities, the value of
such consideration shall be its fair market value as determined in good faith by the Board
of Directors. Any securities to be delivered pursuant to Section 4(d)(i) above shall be
valued at the “Fair Market Value.”

(e) Voting,

@) Each issued and outstanding share of Series D Preferred Stock
shall be entitled to the number of votes equal to the number of shares of Common Stock
into which such share of Series D Preferred Stock is then convertible (calculated in
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accordance with Section 4(f)(i)) (as adjusted from time to time pursuant to Section 4(g)),
at each meeting of stockholders of the Corporation with respect to any and all matters
presented to the holders of Common Stock of the Corporation for their action and in
connection with any written consent in lieu of a meeting of stockholders, such number to
be determined as of the date for determination of stockholders entitled to vote at the
meeting or on the date for determining those stockholders entitled to consent to action by
written consent in lieu of a meeting, as the case may be. Except as provided by law, by
the provisions of this Section 4 or by the provisions of this Certificate of Incorporation
establishing any other series of Preferred Stock, the holders of Series D Preferred Stock
shall vote together with the holders of Common Stock, and any other classes of the
Corporation’s capital stock entitled to vote together with the Common Stock, as a single
class.

(ii)  In addition to any other rights provided by law, the Corporation
shall not, without first obtaining the approval of the holders of at least 85% of the then-
outstanding Series D Preferred Stock and the Series E Preferred Stock, voting together as
a single class (based on aggregate stated value) (except with respect to matters specified
in Section 4(e)(ii)(A), with respect to which the holders of Series E Preferred Stock shall
not be entitled to vote):

(A)  amend, repeal, delete, supersede or otherwise modify any
provision of the Corporation’s Certificate of Incorporation or By-Laws, to the
extent that the same would adversely affect the rights of the holders of Series D
Preferred Stock (as determined in good faith by the holders of the Series D
Preferred Stock) (other than an amendment to permit any Permitted Dilutive
Issuance);

(B)  declare, make or pay, or take steps (including without
limitation, the setting aside of funds) to authorize or effect the declaration, making
or payment of, any dividends or other distributions on any Junior Stock (other
than dividends or other distributions paid or payable in Junior Stock or rights to
acquire Junior Stock) or purchase, redeem, retire or otherwise acquire, or take
steps (including, without limitation, the setting aside of funds) to effect the
purchase, redemption, retirement or other acquisition for consideration of, any
Junior Stock for consideration (other than Junior Stock or rights to acquire Junior
Stock) (except for the repurchase of stock from employees of the Corporation or
its Subsidiaries pursuant to repurchase rights under vesting provisions related to
the length of period of employment of such employees at purchase prices initially
paid by such employees for such shares, pursuant to other employee repurchase
agreements or arrangements, or similar arrangements with employees, in each
case approved by the Board of Directors of the Corporation (or the compensation
committee thereof), pursuant to the Corporation’s obligation to repurchase certain
shares pursuant to the Stockholders Agreement or the payment of cash in lieu of
the issuance of fractional shares);

(C)  excepting any issuances that are (i) a Permitted Dilutive
Issuance, (i) pursuant to the Securities Purchase Agreement or (iii) pursuant to
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the Exchange Agreement, issue or sell, or authorize or effect the issuance or sale
by the Corporation of, any equity securities which are senior to, or pari passu
with, the Series D Preferred Stock or issue or sell, or authorize or effect the
issuance or sale by the Corporation of, any series or class of equity securities (or
rights to acquire equity securities) which are convertible or exchangeable into or
exercisable for any equity securities of the Corporation which rank senior to, or
pari pasgu with, the Series D Preferred Stock; provided, however, that the rights
granted under this Section 4(e)(ii)(C) shall not apply, after the giving of any
Required Sale Notice in accordance with Section 4(i), to any transaction or group
of transactions which are part of one strategic plan and that, in the aggregate, as
determinied in good faith by the Board of Directors, will enable the Corporation to
timely fulfill its obligations under Section 4(i)(vi);

(D) authorize or effect any sale, lease, transfer, conveyance,
mortgage, pledge or other disposition (other than a mortgage or pledge as _
security) of all or substantially all the assets of the Corporation (by merger, sale of
stock or otherwise, in a single transaction or a series of related transactions) (other
than to 4 Subsidiary of the Corporation but only if the same shall not adversely
affect the rights of the holders of Series D Preferred Stock, as determined in good
faith by the Board of Directors); provided, however, that the rights granted under
this Section 4(e)(ii}(D) shall not apply, after the giving of any Required Sale
Notice in accordance with Section 4(i), to any transaction or group of transactions
which are part of one strategic plan and that, in the aggregate, as determined in
good faith by the Board of Directors, will enable the Corporation to timely fulfill
its obligations under Section 4{i)(vi);

(E) effect a subdivision, consolidation, conversion,
reclassification or other modification of any capital stock of the Corporation if the
effect of such subdivision, consolidation, conversion, reclassification or other
modification is to impair or reduce or otherwise adversely affect the relative rights
of the holders of the Series D Preferred Stock;

(F) authorize or effect any liquidation, dissolution or winding
up of the Corporation or adopt or authorize the adoption of any plan for the same;
or

(G) sell or otherwise transfer (other than to a Subsidiary of the
Corporation but only if the same shall not adversely affect the rights of the
holders of Series D Preferred Stock, as determined in good faith by the Board of
Directors), whether by sale of assets, sale of the capital stock of any subsidiary
corporation or other subsidiary entity of the Corporation or otherwise, in a single
transaction or a series of related transactions, any line of business of the
Corporation having an aggregate fair market value, as determined in good faith by
the Board of Directors, of at least $50,000,000; provided, however, that the rights
granted under this Section 4(e)(ii)(G) shall not apply, after the giving of any
Required Sale Notice in accordance with Section 4(i), to any transaction or group
of transactions which are part of one strategic plan and that, in the aggregate, as
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determined in good faith by the Board of Directors, will enable the Corporation to
timely flfill its obligations under Section 4(1)(vi).

(iii)  The Corporation shall not amend, alter or repeal the preferences,
special rights or other powers or privileges of the Series D Preferred Stock so as to
adversely affect the Series D Preferred Stock, without the approval of the holders of at
least 85% of thq aggregate number of then-outstanding shares of Series D Preferred
Stock, given in writing or by vote at a meeting, consenting or voting (as the case may be)
separately as a glass. For this purpose, and without limiting the foregoing, the
authorization or issuance of any series of Preferred Stock with preference or priority over,
or being on a parity with, the Series D Preferred Stock as to the right to receive either

‘dividends or amounts distributable upon liquidation, dissolution or winding up of the
Corporation (other than any Permitted Dilutive Issuance) shall be deemed to adversely
affect the Series D Preferred Stock.

® Qptional Conversion.

@) Each share of Series D Preferred Stock may be converted at any
time, at the option of the holder thereof, into (y) the number of fully-paid and
nonassessable shares of Common Stock obtained by dividing (i) the Stated Value thereof
together with any accrued but unpaid dividends thereon through the conversion date
(calculated in accordance with Section 4(c)) by (ii) the Conversion Price then in effect
(the rate at which Series D Preferred Stock converts into Common Stock, as used in this
Section 4, the “Conversion Rate”) and (z) cash, if any, payable in lieu of the issuance of
fractional shares (as provided in Section 4(f)(iii)); provided, however, that on any
redemption of any Series D Preferred Stock as and to the extent provided in this Section 4
or any liquidation, dissolution or winding up of the Corporation, the right of conversion
shall terminate at the close of business on the full business day next preceding the date
fixed for such redemption or for the payment of any amounts distributable on liquidation,
dissolution or winding up of the Cotporation to the holders of Series D Preferred Stock.

(1) The initial Conversion Rate for the Series D Preferred Stock shall
be one share of Common Stock for each share of Series D Preferred Stock surrendered
for conversion, reflecting an initial Conversion Price of $5.935028 per share of Common
Stock. The applicable Conversion Price from time to time in effect is subject to
adjustment as hereinafter provided.

(iiiy No fractional shares or scrip representing fractional shares of

Common Stock shall be issued upon conversion of Series D Preferred Stock. If more
than one certificate evidencing shares of Series D Preferred Stock shall be surrendered
for conversion at one time by the same holder, the number of full shares issuable upon
conversion thereof shall be computed on the basis of the aggregate number of shares of
Series D Preferred Stock so surrendered. Instead of any fractional share of Common
Stock which would otherwise be issuable upon conversion of such aggregate number of
shares of Series D Preferred Stock, the Corporation shall pay to any such surrendering
holder cash, in lieu of any such fractional share, in an amount equal to the same fraction
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of the Fair Market Value of one share of Common Stock as of the close of business on
the day of conversion.

(iv)  Whenever the Conversion Price shall be adjusted as provided in
Section 4(g), the Corporation shall forthwith file, at each office designated for the
conversion of Series D Preferred Stock, a statement, signed by the Chairman of the
Board, the Chief Executive Officer, any Vice President or the Treasurer of the
Corporation, showing in reasonable detail the facts requiring such adjustment and the
Conversion Price and Conversion Rate that will be effective after such adjustment. The
Corporation shall also mail to each holder of Series D Preferred Stock a notice setting

forth in reasonable detail any such adjustments and the information required to be filed

pursuant to the immediately preceding sentence to be sent by mail, first class, postage
prepaid, to each record holder of Series D Preferred Stock at his, her or its address
appearing on the Corporation’s stock register. If such notice relates to an adjustment
resulting from an event referred to in Section 4(g)(vi), such notice shall be included as
part of the notice required to be mailed and published under the provisions of Section
4(g)(vi) hereof.-

(v)  In order to exercise the conversion privilege set forth in Section
4(f)(i), the holder of any Series D Preferred Stock to be converted shall surrender his, her
or its certificate or certificates therefor to the principal office of the transfer agent for the
Series D Preferred Stock (or if no transfer agent be at the time appointed, then the
Corporation at its principal office), and shall give written notice to the Corporation at
such office that the holder elects to convert the Series D Preferred Stock represented by
such certificates, or any number thereof. Such notice shall also state the name or names
(with address) in which the certificate or certificates for shares of Common Stock which
shall be issuable on such conversion shall be issued, subject to any restrictions on transfer
relating to sharés of the Series D Preferred Stock or shares of Common Stock issuable
upon conversion thereof, If so required by the Corporation, certificates surrendered for
conversion shall be endorsed or accompanied by written instrument or instruments of
transfer, in form reasonably satisfactory to the Corporation, duly authorized in writing.
The date of receipt by the transfer agent (or by the Corporation if the Corporation serves
as its own transfer agent) of the certificates and notice shall be the conversion date. As
soon as practicable after receipt of such notice and the surrender of the certificate or
certificates for Series D Preferred Stock as aforesaid, the Corporation shall cause to be
issued and delivered at such office to such holder, or on his, her or its written order, (i) a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion in accordance with the provisions hereof (calculated in accordance with
Section 4(f)(i)) and (ii) cash, if any, payable in lieu of fractional shares (as provided in
Section 4(f)(iii)); provided, however, that if there is not then in effect a registration
statement under the Securities Act covering the issuance of such Common Stock and if
such holder shall request that a certificate for Common Stock issuable on such conversion
be made to the order of any person other than that of such holder as set forth in the
Corporation’s stock register, the Corporation may require the holder to deliver an opinion
of counsel reasonably satisfactory to the Corporation to the effect that such issuance is in
compliance with the Securities Act and any applicable state’s blue sky laws.
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(vi)  The Corporation shall at all times when shares of Series D
Preferred Stock remain outstanding reserve and keep available out of its authorized but
unissued stock, for the purposes of effecting the conversion of the Series D Preferred -
Stock, such number of its duly authorized shares of Common Stock as shall from time to
time be sufficient to effect the conversion of all outstanding Series D Preferred Stock.
Before taking any action which would cause an adjustment reducing the conversion price
below the then par value of the shares of Common Stock issuable upon conversion of the
Series D Preferred Stock, the Corporation shall take all corporate action which may be
necessary in order that the Corporation may validly and legally issue fully-paid and
nonassessable shares of such Common Stock at such adjusted conversion price.

(vii)  All shares of Series D Preferred Stock which shall have been
surrendered for conversion as herein provided shall no longer be deemed to be
outstanding and all rights with respect to such shares, including the rights, if any, to
receive notices and to vote, shall forthwith cease and terminate excepting only the right
of the holder thereof to receive shares of Common Stock in exchange therefor (calculated
in accordance with Section 4(f)(i)) and cash, if any, as provided in Section (ii) of this
Section 4(f) in respect of any fraction of a share of Common Stock otherwise issuable
upon such conversion. Any shares of Series D Preferred Stock so converted shall be
retired and candelled and shall not be reissued as shares of Series D Preferred Stock, and
the Corporation may from time to time take such appropriate action as may be necessary
to reduce the authorized Series.D Preferred Stock accordingly.

(g) Anti-Dilution Provisions.

(i) In order to prevent dilution of the rights granted hereunder, the
Conversion Price shall be subject to adjustment from time to time in accordance with this
Section 4(g). For purposes of this Section 4(g), the term *“Number of Common Shares
Deemed Outstanding” at any given time shall mean the sum of (A) the number of shares
of Common Stock outstanding at such time, (B) the number of shares of Common Stock
issuable assuming conversion, exercise or exchange at such time of all outstanding
Preferred Stock, Options and Convertible Securities and (C) (without duplication) the
number of shares of Common Stock issuable with respect to any securities of the types
described in Section 4(g)(v) outstanding at such time.

During the Ratchet Adjustment Period, except (x) with respect to a Permitted
Dilutive Issuance, (y) as provided in Section 4(g)(v) or (z) with respect to the issuance of
additional securities to holders of the same class of securities without consideration in
order to effect a stock split or similar subdivision (for which adjustments shall be made if
required pursuant to clauses (ii), (iii) and (iv) of this Section 4(g), whether or not such
stock split or subdivision occurs during the Ratchet Adjustment Period), so long as any
shares of Series D Preferred Stock remain outstanding, if the Corporation issues and sells
(A) Common Stock at a purchase price that is lower than the Conversion Price in effect
immediately prior to the issuance of such Common Stock, (B) Convertible Securities or
Options with an exercise price to purchase Common Stock on the date of issuance thereof
that is lower than the then effective Conversion Price on such date, or (C) Convertible
Securities or Options with a right to convert or exchange into Common Stock at an
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effective conversion price which is lower than the Conversion Price on the date of
issuance or conversion, as applicable, then, in each case, forthwith upon such issue and
sale (each, a “Ratchet Triggering Transaction™), the Conversion Price shall be reduced to
equal such purchase price, exercise price or exchange price, as the case may be, and the
Conversion Rate shall be correspondingly adjusted; provided, however, that, during the
Ratchet Adjustment Period, in no event shall the Conversion Price be reduced to less than
$4.316384 (subject to adjustment in the event of any stock dividend, stock split, stock
distribution or combination with respect to such shares of Common Stock); provided,
further, that if, during the Ratchet Adjustment Period, a Ratchet Triggering Transaction
would, but for the operation of the immediately preceding proviso, cause the reduction of
the Conversion Price to an amount less than $4.316384 (subject to adjustment in the
event of any stock dividend, stock split, stock distribution or combination with respect to
such shares of Common Stock), then the Conversion Price (i) shall be reduced to equal
$4.316384 (subject to adjustment in the event of any stock dividend, stock split, stock
distribution or dombination with respect to such shares of Common Stock) and (ii) after
giving effect to the reduction described in the immediately preceding clause (i), shall be
further adjusted on a weighted average basis (using the same methodology provided for
in Section 4(g)(li)) for the marginal dilution resulting from the difference between
$4.316384 (subject to adjustment in the event of any stock dividend, stock split, stock
distribution or combination with respect to such shares of Common Stock) and the actual
purchase price, exercise price, conversion price or exchange price as the case may be, of
the securities issued in such Ratchet Triggering Transaction (such adjustment to be
determined in good faith by the Board of Directors), and the Conversion Rate shall be
correspondingly adjusted. For purposes of determining the adjusted Conversion Price
under this Section 4(g)(i), Sections 4(g)(ii)}(C) through (G), inclusive, shall be applicable.

(ii) = After the conclusion of the Ratchet Adjustment Period, except as
provided in Section 4(g)(v), if the Corporation shall issue or sell, or shall in accordance
with Sections 4(g)(ii)(A) to (I), inclusive, be deemed to have issued or sold, any shares of
its Common Stock for a consideration per share less than the Conversion Price in effect
immediately prior to the time of such issue or sale, then, in each case, forthwith upon
such issue or sale (each, a “Triggering Transaction”), the Conversion Price shall, subject
to Clauses (A) to (I) of this Section 4(g)(ii), be reduced to the Conversion Price
(calculated to the nearest ten thousandth of a cent) determined by dividing:

(1) an amount equal to the sum of (X) the product
derived by multiplying the Number of Common Shares Deemed
Outstanding immediately prior to such Triggering Transaction by
the Conversion Price then in effect, plus (y) the consideration, if
any, received by the Corporation upon consummation of such
Triggering Transaction, by

(2)  an amount equal to the sum of (x) the Number of
Common Shares Deemed Qutstanding immediately prior to such
Triggering Transaction plus (y) the number of shares of Common
Stock issued (or deemed to be issued in accordance with Sections
4(g)ii)(A) to (D) in connection with the Triggering Transaction.
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For purposes of determining the adjusted Conversion Price under this

Section 4(g)(ii), the following Clauses (A) to (I), inclusive, shall be applicable:

KL2:2103987.2

(A) In case the Corporation at any time shall in any manner
grant (whether directly or by assumption in a merger or otherwise) any Options to
purchase shares of Common Stock or Convertible Securities, whether or not such
Options jor the right to convert or exchange such Convertible Securities are
immedigtely exercisable, and the price per share for which the shares of Common
Stock are issuable upon exercise (determined by dividing (x) the total amount, if
any, rec¢ived or receivable, in cash, securities or other property or in bona fide
services rendered to the Corporation in connection with bona fide financing
activities, by the Corporation as consideration for the granting of such Options,
plus the minimum aggregate amount of additional consideration payable, in cash,
securities or other property or in bona fide services rendered to the Corporation in
connection with bona fide financing activities, to the Corporation upon the
exercise of all such Options, plus, in the case of such Options which relate to
Convertible Securities, the minimum aggregate amount of additional
consideration payable, in cash, securities or other property or in bona fide services
rendered to the Corporation in connection with bona fide financing activities,
upon the issue or sale of such Convertible Securities and upon the conversion or
exchange thereof, by (y) the total maximum number of shares of Common Stock
issuable upon the exercise of such Options or the conversion or exchange of such
Convertible Securities on the date of the issue or sale of such Options) shall be
less than the Conversion Price in effect immediately prior to the time of the
granting of such Option, then the total maximum amount of Common Stock
issuable upon the exercise of such Options or in the case of Options for
Convertible Securities, upon the conversion or exchange of such Convertible
Securitigs shall (as of the date of granting of such Options) be deemed to be
outstanding and to have been issued and sold by the Corporation for such price
per share. No adjustment of the Conversion Price shall be made upon the actual
issue of such shares of Common Stock or such Convertible Securities upon the
exercise of such Options or such shares of Common Stock upon conversion or
exchange of such Convertible Securities, except as otherwise provided in Section

4(g)(ii)(C).

(B) In case the Corporation at any time shall in any manner
issue (whether directly or by assumption in a merger or otherwise) or sell any
Convertible Securities, whether or not the rights to convert or exchange
thereunder are immediately exercisable, and the price per share for which
Common Stock is issuable upon such conversion or exchange (determined by
dividing (x) the total amount received or receivable, in cash, securities or other
property or in bona fide services rendered to the Corporation in connection with
bona fide financing activities, by the Corporation as consideration for the issue or

“sale of such Convertible Securities, plus the minimum aggregate amount of

additional consideration, if any, payable, in cash, securities or other property or in
bona fide services rendered to the Corporation in connection with bona fide
financing activities, to the Corporation upon the conversion or exchange thereof,
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by (y) the total maximum number of shares of Common Stock issuable upon the
conversion or exchange of all such Convertible Securities) shall be less than the
Conversion Price in effect immediately prior to the time of such issue or sale, then
the total maximum number of shares of Common Stock issuable upon conversion
or exchange of all such Convertible Securities shall (as of the date of the issue or
sale of such Convertible Securities) be deemed to be outstanding and to have been
issued and sold by the Corporation for such price per share. No adjustment of the
Conversion Price shall be made upon the actual issue of such Common Stock
upon exercise of the rights to convert or exchange under such Convertible
_Securitig;, except as otherwise provided in Section 4(g)(ii)(C).

(C)  Ifthe purchase price provided for in any Options referred to
in Section 4(g)(ii)(A), the additional consideration, if any, payable upon the
conversion or exchange of any Convertible Securities referred to in Section
4(g)(ii)(A) or (B), or the rate at which any Convertible Securities referred to in
Section #(g)(ii)(A) or (B) are convertible into or exchangeable for Common Stock
shall change at any time other than under or by reason of provisions thereof
designed to protect against dilution (any such change, an “Adjustment”), then:

D Unless the issuance of such Options or Convertible
Securities occurred during the Ratchet Adjustment Period and the
Adjustment of such Options or Convertible Securities occurred after the
conclusion of the Ratchet Adjustment Period, then the Conversion Price in
effect at the time of such change shall forthwith be readjusted to the
Conversion Price which would have been in effect at such time had such
Options or Convertible Securities, to the extent outstanding immediately
prior to such Adjustment, provided for such changed purchase price,
additional consideration or conversion rate, as the case may be, at the time
initially granted, issued or sold; and

(II)  If the issuance of such Options or Convertible Securities
occurred during the Ratchet Adjustment Period and the Adjustment of
such Options or Convertible Securities occurred after the conclusion of the
Ratchet Adjustment Period, then the Conversion Price shalt be readjusted
on a weighted average basis for the marginal dilution resulting from the
difference in the purchase price, exercise price, conversion price or
exchange price, as the case may be, of such Options or Convertible
Securities immediately before and after such Adjustment, as determined in
good faith by the Board of Directors.

(D)  On the expiration of any Option or the termination of any
right to convert or exchange any Convertible Securities (any such expiration or
termination, a “Termination™), then:

03] Unless the issuance of such Options or Convertible
Securities occurred during the Ratchet Adjustment Period and the
Termination of such Options or Convertible Securities occurred after the
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conclusion of the Ratchet Adjustment Period, then the Conversion Price
then in effect hereunder shall forthwith be increased to the Conversion
Price which would have been in effect at the time of such Termination
had such Option or Convertible Securities, to the extent outstanding
immediately prior to such Termination, never been issued.

: (II)  If the issuance of such Options or Convertible Securities
decurred during the Ratchet Adjustment Period and the Termination of
such Options or Convertible Securities occurred after the conclusion of the
I#latchet Adjustment Period, then the Conversion Price shall be readjusted
on a weighted average basis for the marginal dilution avoided by such
Termination, as determined in good faith by the Board of Directors.

(E)  In case any Options shall be issued in connection with the
issue or sale of other securities of the Corporation, together comprising one
integral {transaction in which no specific consideration is allocated to such Options
by the parties thereto, the aggregate consideration received by the Corporation in
such transaction shall be allocated among such Options and such other securities
of the Corporation as shall be determined in good faith by the Board of Directors.

(F)  In case any shares of Common Stock, Options or
Convertjble Securities shall be issued or sold or deemed to have been issued or
sold exdlusively for cash, the consideration received therefor shall be deemed to
be the amount received by the Corporation therefor. In case any shares of
Common Stock, Options or Convertible Securities shall be issued or sold for a
consideration other than or in addition to cash, the amount of the consideration
other than cash received by the Corporation shall be the fair value of such
considefation as determined in good faith by the Board of Directors; provided,
howevet, that if the Corporation issues or sells shares of Common Stock, Options
or Convertible Securities for services other than bona fide services rendered to the
Corporation in connection with the Corporation’s bona fide financing activities,
such services will not be deemed to be consideration. In case any shares of
Common Stock, Options or Convertible Securities shall be issued in connection
with any merger in which the Corporation is the surviving corporation, the
amount of consideration therefor shall be determined in good faith by the Board
of Directors. In each case the amount of consideration received by the
Corporation shall be détermined without deduction of any expenses incurred or
any underwriting or other commissions, fees, discounts or concessions allowed by
the Corporation in connection therewith.

(G)  The number of shares of Common Stock outstanding at any
given time shail not include shares owned or held by or for the account of the
Corporition, and the disposition of any shares so owned or held shall be
considered an issue or sale of Common Stock for the purpose of this Section

A(g)i).
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i (H)  In case the Corporation shall declare a dividend or meke
any other distribution upon any stock of the Corporation payable in Common
Stock, Options, or Convertible Securities (other than a dividend in Common
Stock pgyable to the holders of Common Stock as contemplated by Section
4(g)(iii)§, then in such case any Common Stock, Options or Convertible Securities
issuable in payment of such dividend or distribution shall be deemed to have been
issued oT sold without consideration.

; @ For purposes of this Section 4(g), in case the Corporation
shall takle a record of the holders of its Common Stock for the purpose of entitling
them (x} to receive a dividend or other distribution payable in Common Stock,
Optionsor in Convertible Securities (other than a dividend in Common Stock
payable !to the holders of Common Stock as contemplated by Section 4(g)(iii}) or
(y) to subscribe for or purchase Common Stock, Options or Convertible
Securiti¢s, then such record date shall be deemed to be the date of the issue or
sale of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date
of the granting of such right or subscription or purchase, as the case may be.

(iii)  In case the Corporation shall at any time subdivide (other than by
means of a dividend payable in Common Stock as contemplated by Sections 4(g)(ii)(H)
and (1)) its outstanding shares of Common Stock into a greater number of shares, the
Conversion Pri¢e in effect immediately prior to such subdivision shall be reduced to
equal the number that is obtained by multiplying the Conversion Price then in effect by a
fraction, the numerator of which shall be the number of shares of Common Stock
outstanding immediately prior to such subdivision and denominator of which shall be the
number of shares of Common Stock outstanding immediately after such subdivision, and,
conversely, in dase the outstanding shares of Common Stock of the Corporation shall be
combined into & smaller number of shares, the Conversion Price in effect immediately
prior to such cqmbination shall be increased to equal the number that is obtained by
multiplying the Conversion Price then in effect by a fraction, the numerator of which
shall be the nuthber of shares of Common Stock outstanding immediately prior to such
combination and the denominator of which shall be the number of shares of Common
Stock outstanding immediately after such combination.

(iv)  In the event that any capital reorganization or reclassification of
the capital stock of the Corporation or consolidation or merger of the Corporation with or
into any other dntity or share exchange involving the outstanding shares of the
Corporation’s ¢apital stock or the sale or other disposition of all or substantially all of the
Corporation’s assets to another entity (each, a “Capital Reorganization™) shall be effected
in such a way that holders of Common Stock shall be entitled to receive stock, securities,
cash or other property with respect to or in exchange for Common Stock, then, as a
condition of such Capital Reorganization, unless each holder of Series D Preferred Stock
has made a valid election as contemplated by Section 4(d)(ii), lawful and adequate
provision shall be made whereby holders of Series D Preferred Stock shall have the right
to acquire and receive upon conversion of each share of Series D Preferred Stock such
stock, securities, cash or other property issuable or payable (as part of such Capital
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Reorganization) with respect to or in exchange for such number of outstanding shares of
Common Stock'as would have been received upon conversion of one share of Series D
Preferred Stock at the Conversion Price then in effect (calculated in accordance with
Section 4(f)(i)); and, in any such case, appropriate adjustment (as determined in good
faith by the Board of Directors) shall be made in the application of the provisions of this
Section 4(g) with respect to the rights and interest after such Capital Reorganization of
holders of Seties D Preferred Stock, to the end that the provisions set forth in this Section
4(g) shall theredfter be applicable, as nearly as reasonably may be practicable, in relation
to any stock, se¢urities, cash or other property deliverable upon the conversion of the
Series D Preferred Stock. The Corporation will not effect any Capital Reorganization,
unless prior to the consummation thereof the successor entity (if other than the
Corporation) resulting from such Capital Reorganization (including the entity which shall
have purchased or otherwise acquired all or substantially all of the Corporation’s assets)
shall have assumed by written instrument maited or delivered to the holders of the Series
D Preferred Stogk at the last address of each such holder appearing on the books of the
Corporation, the obligation to deliver to each such holder stock, securities, cash or other
property as, in dccordance with the foregoing provisions, such holder may be entitled to
receive. The fofegoing provisions shall similarly apply to successive Capital
Reorganizations.

(v)  The provisions of this Section 4(g) shall not apply to: (x) the
issuance of any Preferred Stock sold or issued pursuant to (i) the Securities Purchase
Agreement, (ii);the Exchange Agreement or (iii) a Permitted Dilutive Issuance or (y) any
Common Stock (i) issued or issuable pursuant to any stock option, stock purchase or
similar plan or arrangement for the benefit of employees or directors of the Corporation
or its Subsidiaries in effect on the Recapitalization Date or thereafter adopted by the
Board of Direcﬂ:ors, (ii) issued or issuable pursuant to options, warrants and conversion
rights in existerice on the Recapitalization Date or (iii) issued or issuable upon conversion
of the Preferred Stock. -

(vi)  In the event that:

: (A)  the Corporation shall declare any cash dividend upon its
Commq‘n Stock,

(B)  the Corporation shall declare any dividend upon its
Common Stock payable in stock or make any special dividend or other
distribution to the holders of its Common Stock (other than a dividend or
distribution made in order to effect a stock split or similar subdivision as
contemplated by Section 4(g)(iii)),

(C)  the Corporation shall offer for subscription pro rata to the
holders:of its Common Stock any additional shares of stock of any class or other

rights,

(D) there shall occur any capital reorganization or
reclassification of the capital stock of the Corporation, including, without
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limitation, any subdivision or combination of the outstanding shares of Common
Stock (other than a subdivision made in order to effect a stock split or similar
subdivision as contemplated by Section 4(g)(iii)), or, prior to the giving of a
Required Sale Notice in accordance with Section 4(f), any consolidation or
merger of the Corporation with or into any other entity (other than a Subsidiary of
the Corploration but only if the same shall not adversely affect the rights of the
holders of Series D Preferred Stock, as determined in good faith by the Board of
Director) or any sale or other disposition (other than a mortgage or pledge as
security‘zof all or substantially all of the assets of the Corporation in one or a
series of related transactions (other than to a Subsidiary of the Corporation but
only if the same shall not adversely affect the rights of the holders of the Series D
Preferreql Stock, as determined in good faith by the Board of Directors), or

; (E) there shall be a voluntary or involuntary liquidation,
dissolutipn or winding up of the Corporation;

then, in connectiion with such event, the Corporation shall give to the holders of the
Series D Preferyed Stock:

Q) at least ten (10) business days’ prior written notice
of the date on which the books of the Corporation shall close or a
record shall be taken for such dividend, distribution or subscription
tights or for determining rights to vote in respect of any such
reorganization, reclassification, consolidation, merger, sale,
liquidation, dissolution or winding-up; and

) in the case of such dissolution, reorganization,
reclassification, consolidation, merger, sale, liquidation or winding
up, at least ten (10) business days’ prior written notice of the date
when the same shall take place.

Such notice in accordance with the foregoing Clause (1) of this Section
4(g)(vi) shall also specify, in the case of any such dividend, distribution or subscription
rights, the date jon which the holders of Common Stock shall be entitled thereto, and such
notice in accordance with the foregoing Clause (2) of this Section 4(g)(vi) shall also
specify the date on which the holders of Common Stock shall be entitled to exchange
their Common Btock for securities or other property deliverable upon such
reorganization, reclassification, consolidation, merger, sale, liquidation, dissolution or
winding up. Each such written notice shall be given by first class mail, postage prepaid,
addressed to the holders of the Series D Preferred Stock at the address of each such
holder as shown on the books of the Corporation.

{vii) If at any time or from time to time on or after the Recapitalization
Date, the Corporation shall grant, issue or sell any Options, Convertible Securities or
rights to purchi}se property (such Options, Convertible Securities or rights are herein
referred to in this Section 4 as the “Purchase Rights”) pro rata to the record holders of

any class of Common Stock of the Corporation and such grants, issuances or sales do not
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result in an adjustment of the Conversion Price under Section 4(g)(i) or (ii), then each
holder of Series|D Preferred Stock (other than a holder who has validly made an election
as contemplated by Section 4(d)(ii)) shall be entitled to acquire (within thirty (30) days
after the later to occur of the initial exercise date of such Purchase Rights or receipt by
such holder of the notice concerning Purchase Rights to which such holder shall be
entitled under Section 4(g)(v)) and upon the terms applicable to such Purchase Rights
either:

: (A) the aggregate Purchase Rights which such holder could
have acquired if it had held the number of shares of Common Stock acquirable
upon conversion of the Series D Preferred Stock immediately before the grant,
issuancel or sale of such Purchase Rights; provided that if any Purchase Rights
were dis&ributed to holders of shares of Common Stock without the payment of
additional consideration by such holders, corresponding Purchase Rights shall be
distributed to the exercising holders of Series D Preferred Stock as soon as
possible after such exercise and it shall not be necessary for the exercising holders
of Serieq' D Preferred Stock to specifically request delivery of such rights; or

i (B)  in the event that any such Purchase Rights shall have
expired or shall expire prior to the end of said thirty (30) day period, the number
of shares of Common Stock or the amount of property which such holder could
have acquired upon such exercise at the time or times at which the Corporation
granted, issued or sold such expired Purchase Rights.

(viii) If any event occurs as to which, in the good faith determination of
the Board of Diihectors, the provisions of this Section 4(g) are not strictly applicable or if
strictly applicable would not fairly protect the rights of the holders of Series D Preferred
Stock in accordgnce with the essential intent and principles of such provisions, then the
Board of Directors shall make an adjustment in the application of such provisions, in
accordance with such essential intent and principles, so as to protect such rights as
aforesaid, but in'no event shall any such adjustment have the effect of increasing the
Conversion Price as otherwise determined to any of the provisions of this Section 4(g)
except in the cage of a combination of shares of a type contemplated in Section 4(g)(iii)
and then in no event to an amount larger than the Conversion Price as adjusted pursuant
to Section 4(g)(iii). Such essential intent and principles shall be discerned only by
reference to this Certificate of Incorporation.

(ix)  The holders of not less than 85% of the outstanding shares of
Series D Preferred Stock may waive in writing, with respect to a specific issuance of
securities identified in such waiver, any adjustment to the Conversion Price pursuant to
Section 4(g)(ii) other than any adjustment pursuant to Section 4(g)(ii)(H), provided,
however, that such waiver shall apply only as to a specific issuance of securities
identified in such waiver.

(h) Coordinated Conversion.
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§)) Immediately upon the closing of a Qualified Public Offering (as
hereinafier defined), each share of Series D Preferred Stock shall automatically be
converted (as used in this Section 4, a “Mandatory Conversion”) into (y) that number of
fully paid and npnassessable shares of Common Stock obtained by dividing the Stated
Value thereof by the Conversion Price then in effect and (z) the right to receive an
amount in cash gqual to all accrued but unpaid dividends. For the purposes of this Section
4, a “Qualified {’ublic Offering” shall mean an underwritten public offering (or a
combination of bfferings) pursuant to effective registration under the Securities Act
covering the offer and sale of Common Stock for the account of the Corporation in which
the gross procedds to the Corporation (determined without deduction of any expenses
incurred or any underwriting or other commissions, fees, discounts or concessions) are
not less than $50,000,000 and which places upon the Corporation a value (prior to the
receipt of procekds of such offering) of at least $200 million; provided that:

E (A) if the offering occurs within one year of the
Recapitdlization Date the sales price of one share of Common Stock to the public
generally in such offering must at least be equal to the number that is obtained by
multipl)gng 1.4 by the then effective Conversion Price; or

: (B) if the offering occurs after one year but prior to two years
from the Recapitalization Date the sales price of one share of Common Stock to
the pubﬁc generally in such offering must at least be equal to the number that is
obtained by multiplying 1.75 by the then effective Conversion Price; or

(C)  if the offering occurs after two years or more of the
Recapitdlization Date the sales price of one share of Common Stock to the public
generally in such offering must at least be equal to the number that is obtained by
multiplying 2 by the then effective Conversion Price.

In addition, each share of Series D Preferred Stock shall automatically be
converted into s@hares of Common Stock at the then effective Conversion Rate (calculated
in accordance with Section 4(f)(i)) and Conversion Price for such shares upon the
approval to so donvert of the Corporation and the holders of at least 85% of the then-
outstanding shares of Seties D Preferred Stock and the then-outstanding Series E
Preferred Stock, if any, acting togetheras a single class (based on aggregate stated value),
given in writing or by vote at a meeting (such automatic conversion, as used in this
Section 4, a “Voluntary Conversion” and, together with a Mandatory Conversion, a
“Coordinated Conversion”).

(ii)  Prior to any Coordinated Conversion, all holders of record of
shares of Series D Preferred Stock will be given at least ten (10) days’ written notice of
the date fixed for such Coordinated Conversion. Such notice will be sent by mail, first
class, postage prepaid, to each record holder of shares of Series D Preferred Stock at such
holder’s addrczls appearing on the Corporation’s stock register. On or before the date or
estimated date 5xed for conversion each holder of shares of Series D Preferred Stock
shall surrender his, her or its certificate or certificates for all such shares to the
Corporation at the place designated in such notice, and shall thereafter receive certificates
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for the number of shares of Common Stock to which such holder is entitled pursuant to
this Section 4(h), together with any cash payable in lieu of any fractional shares (as
provided in Section 4(f)(iii)) and, in the case of a Mandatory Conversion, an amount in
cash equal to all accrued but unpaid dividends. On the date fixed for conversion, all
rights with respect to the Series D Preferred Stock so converted will terminate, excepting
only the rights of the holders thereof, upon surrender of their certificate or certificates
therefor, to receive certificates for the number of shares of Common Stock into which
such shares of Series D Preferred Stock have been converted (calculated in accordance
with Section 4(h)({)), cash as provided in Section 4(f)(iii) in respect of any fraction of &
share of Commen Stock otherwise issuable upon such conversion and, in the case of a
Mandatory Conersion, an amount in cash equal to all accrued but unpaid dividends. If
so required by the Corporation, certificates surrendered for conversion shall be endorsed
or accompanied by written instrument or instruments of transfer, in form reasonably
satisfactory to tpe Cotporation, duly executed by the registered holders or by their
respective attorneys duly authorized in writing, All certificates evidencing shares of
Series D Preferted Stock which are required to be surrendered for conversion in
accordance witk the provisions hereof shall, from and after the date fixed for conversion,
be deemed to have been retired and cancelled and the shares of Series D Preferred Stock
represented thereby converted into Common Stock for all purposes, potwithstanding the
failure of the hdlder or holders thereof to surrender such certificates on or prior to such
date or the failure of the Corporation to give notice under this Section 4(h)(ii). As soon
as practicable affter the date of such Coordinated Conversion and the surrender of the
certificate or certificates for Series D Preferred Stock as aforesaid, the Cotporation shall
cause to be issued and delivered to such holder, or on his, her or its written order, a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion (calculated in accordance with Section 4(h)(i)) in accordance with the
provisions hereof, cash as provided in Section 4(f)(iii) in respect of any fractionof 2
share of Commbn Stock otherwise issuable upon such conversion (calculated in
accordance with Section 4(h)(i)) and, in the case of a Mandatory Conversion, an amount
in cash equal tq all accrued but unpaid dividends; provided, however, that if there is not
then in effect airegistration statement covering the igsuance of such Common Stock and if
the holder shall request that a certificate for Common Stock issuable on such conversion
be made to thelorder of any person other than that of the holder as set forth in the
Corporation’s stock register, the Corporation may require the holder to deliver an opinion
of counsel reasonably satisfactory to the Corporation to the effect that such issuance is in
compliance with the Securities Act and any applicable state’s blue sky laws,

(i) Reguited Sale.

@) Required Sale Notice. During the period commencing on August
5, 2006 and ending on September 5, 2006, the holders of a majority of the then-
outstanding shares of Series D Preferred Stock and Series E Preferred Stock (it being
understood that for the purpose of Sections 4(3)(i) and 4(i)(ii), a person shall be deemed
to be the holder of any shares deposited in trust by such person pursuant to the Amended
& Restated Trust Agreement (as defined in the Securities Purchase A greement)), acting
together as a single class (based on aggregate stated value) (collectively, the “Requesting
Holders™) may, in their sole discretion, provide written notice (2 “Required Sale Notice”)
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" to the Corporatipn at its principal office and to the attention of the General Counsel of the
Corporation requiring that the Corporation, within 90 days of the date of such Required
Sale Notice, engage an Independent Investment Banker (as defined below), chosen by the
Corporation and reasonably satisfactory to the Requesting Holders representing a
majority (based on aggregate stated value) of the shares of Common Stock held by the
Requesting Hol@iers (collectively, the “Majority Holders™), to seek one or more third-
party purchaser"f with respect to all of the outstanding Series D Preferred Stock and Series
E Preferred Sto¢k or all or substantially all the assets of the Corporation (or such lesser
portion of the Corporation’s assets as is adequate to fund payment of the Liquidation
Amount in respect of such Series D Preferred Stock and Series E Preferred Stock) or to
sell securities for consideration sufficient to fund such payment (a “Required Sale”), it
being understoad and agreed that the objective of such Required Sale shall be to simply
obtain at least .ilﬁicient proceeds to enable the Corporation to redeem all of the then-
outstanding shafes of the Series D Preferred Stock and Series E Preferred Stock in full, in
cash, in accorddnce with their respective terms (or to otherwise ensure that all of the then-
outstanding shares of Series D Preferred Stock and the Series E Preferred Stock receive
proceeds in cash in an amount at least equal to their respective Liquidation Amounts). At
any time after the giving of a Required Sale Notice, the Majority Holders may withdraw
their request that the Corporation pursue a Required Sale, by providing a written notice (a
«Wwithdrawal Notice”) to the Corporation revoking such request. As used herein, an
“Independent Investment Banker” shall be any firm of investment bankers of national
repute which is/not an Affiliate of the Corporation.

(i)  Opt-Out Shares. Concurrently with the delivery by the Requesting
Holders of a Required Sale Notice to the Corporation as provided in Section 4(i)(i), the
Requesting Hol'!ders shall provide each of the other holders of then-outstanding shares of
Series D Preferfed Stock and/or Series E Preferred Stock (collectively, the “Non-
Requesting Holders™) a copy of such Required Sale Notice, whereupon each Non-
Requesting Holder shall have the right, exercisable only within 30 days of the date of
such Required $ale Notice, time being of the essence, by binding and irrevocable notice
to the Corporation and to the Requesting Holders, to designate all, but not less than all, of
its then-outstanding shares of Series D Preferred Stock and Series E Preferred Stock as
“Opt-Out Sharés” under this Section. The Corporation shall also be entitled to deliver a
copy of such Required Sale Notice to the Non-Requesting Holders. As used herein,
“Opt-In Shares” shall mean any and all of the then-outstanding shares of Series D
Preferred Stock and Series E Preferred Stock other than the Opt-Out Shares designated in
accordance with the terms of this Section 4(i)(ii).

(iii) Engagement of Independent Investment Banker. As soon as
reasonably practicable after receipt of the Required Sale Notice (and in any event within
90 days after receipt of the Required Sale Notice), unless the Corporation shall have
received a Withdrawal Notice, the Corporation shall engage an Independent Investment
Banker, choser by the Corporation and reasonably satisfactory to the Majority Holders,
to seek one or more bona fide third-party purchasers with respect 2 Required Sale.

(iv) Consummation of Required Sale. Provided that a Required Sale
Notice shall have been received by the Corporation and the Corporation shall not have
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received a Withdrawal Notice, the Corporation shall use its reasonable best efforts to
consummate a Required Sale of the Corporation on or prior to June 5,2007. In .
furtherance, and not in limitation, of the foregoing, the Corporation shall negotiate in
good faith with pne or more potential purchasers (whether obtained by the Independent
Investment Banker or otherwise) with respect to any transaction meeting the
requirements set forth in Section 4(j)(i). Notwithstanding the foregoing, the Corporation
shall not be required to consummate a Required Sale if such consummation would violate
applicable law dr regulatory requirements.

(v)  Optional Redemption. At any time after the Corporation shall
have received the Required Sale Notice and prior to June 5, 2007 (unless the Corporation
shall have receiyed a Withdrawal Notice), the Corporation may, at its option, redeem all,
but not less than all, of the Opt-In Shares at a redemption price, in cash, equal to the
applicable Liquidation Amount on the date specified for redemption. Upon the
redemption in full in cash of all of the Opt-In Shares as provided above, the obligations
of the Corporatibn under this Section 4(i) shall terminate.

(vi} Mandatory Redemption. Provided that a Required Sale Notice
shall have been timely received by the Corporation and the Corporation shall not have
received a Withdrawal Notice, if either (x) a Required Sale of the Corporation is not
consummated of (y) all of the Opt-In Shares shall not have been redeemed in full in cash
in accordance with Section 4(i)(v), in each case, on or prior to June 5, 2007, then, on June
5, 2007, the Corporation shall redeem all, and not less than all, of the Opt-In Shares at a
redemption prick, in cash, equal to the applicable Liquidation Amount on such date.
Upon the redemption in full in cash of all of the Opt-In Shares as provided above, the
obligations of the Corporation under this Section 4(i) shall terminate.

(vii) Required Financing, Provided that a Required Sale Notice shall
have been receiyed by the Corporation and the Corporation shall have not received a
Withdrawal Notice, if, at any time after February 5, 2007 and prior to June 5, 2007, the
Corporation shall not reasonably believe that a Required Sale of the Corporation meeting
the requirements set forth in Section 4(i)(i) shall be consummated on or prior to June 3,
2007, then the Gorporation (without prejudice to its obligations to use its reasonable best
efforts to consummate a Required Sale of the Corporation) shall use its reasonable best
efforts to obtain financing on commercially reasonable terms (to the extent necessary) in
an amount suffigient to allow the Corporation to be able to timely fulfill its obligations
under Section 4{i)(vi).

(%viii) Termination. The obligations of the Corporation under this
Section 4(i) shall terminate upon the earliest to occur of the following:

: (A)  the holders of a majority of the then-outstanding shares of
Series D Preferred Stock and Series E Preferred Stock shall have converted such
shares of Series D Preferred Stock and Series E Preferred Stock into shares of
Common Stock;
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_ (B)  the holders of shares of Series D Preferred Stock and/or
Series E Preferred Stock shall not have approved, by the requisite statutory vote,
the Corporation’s entering into an agreement for a Required Sale of the
Corporation (but only if such Required Sale of the Corporation would have
resulted in the holders of the Series D Preferred Stock and the Series E Preferred
Stock receiving cash proceeds in an amount at least equal to their respective
Liquidat*on Amounts), if any such vote is required;

(C) there shall be no outstanding shares of Series E Preferred
Stock anid no outstanding shares of Series D Preferred Stock;
|

: (D)  the Corporation shall have consummated a Required Sale in
accordarjce with the terms of this Section or shall have redeemed the Opt-In
Shares pursuant to Sections 4(i)(v) or (vi); and '

|

i (E)  if the Corporation has not received a timely Required Sale
Notice pursuant to Section 4(i)(i), then 5:01 p.m. New York City local time on
September 5, 2006, time being of the essence.

@ Special Redemption.

@) (A) Provided that no Required Sale Notice shall have been
delivered pursuant to Section 4(i} or 5(i), during the period commencing on September
15, 2006 and ending on October 15, 2006, each Minority Holder may, in its sole
discretion and acting individually, provide written notice (a "Special Redemption
Notice") to the Cotporation at its principal office and to the attention of the General
Counsel of the Corporation requiring that the Corporation redeem, on June 5, 2009, all,
and not less thah all, of the then-outstanding shares of Series D Preferred Stock and
Series E Preferred Stock held by such Minority Holder (collectively, the "Subject
Shares") at a reflemption price, in cash, equal to the Liquidation Amount thereof on such
date (it being understood and agreed that the Corporation shall, at all times after the date
of the Special Redemption Notice and prior to June 5, 2009, be entitled, but not
obligated, to reqleem Subject Shares, at such times and in such amounts as it shall
determine in its sole discretion, in each case at a redemption price, in cash, equal to the
Liquidation Amount thereof on the date or dates specified by the Corporation for
redemption). ‘

: (B)  Notwithstanding Section 4()(i)(A) to the contrary, if the
Board of Directors determines in good faith, within 30 days of the date of the
applicable Special Redemption Notice, that sufficient funds (including from
outside sources) shall not be reasonably available to the Corporation on June 5,
2009 to enable the Corporation to duly satisfy its obligation to redeem outstanding
Subject Shares on June 5, 2009 as provided therein, then the Corporation, by
binding and irrevocable notice to the applicable Minority Holder delivered to such
Minority Holder within 40 days of the date of the applicable Special Redemption
Notice (the "Dividend Ratchet Election Notice"), shall not be required to satisfy
its obligation to redeem outstanding Subject Shares on June 5, 2009 as provided
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above; piovided that the Dividend Rate applicable to the Subject Shares shall be
increased on the last business day of each March, June, September and December
occurring after June 5, 2007 by 0.50% per annum (provided, however, in no event
shall the Dividend Rate exceed fifteen percent (15%) per annum) (it being
understobd and agreed that the Corporation shall, at all times after the Dividend
Ratchet lection, be entitled, but not obligated, to redeem Subject Shares, at such
times and in such amounts as it shall determine in its sole discretion, in each case
ata red%nption price, in cash, equal to the Liquidation Amount thereof on the

date or dates specified by the Corporation for redemption). The Corporation may,
at its option, issue to the applicable Minority Holders, in exchange for the Subject
Shares, shares of a new series of preferred stock which shall contain provisions
substanqally identical to the provisions of the Series D Preferred Stock or the
Series E[Preferred Stock, as applicable, exchanged therefor, except as otherwise
provideci in Section 4(j) or 5(j), as applicable, (the “Minority Holder Exchange
Securitiefs”), which Minority Holder Exchange Securities shall vote together with
the Serids D Preferred Stock or Series E Preferred Stock, as applicable, with the
same relative voting power as the Subject Shares had immediately prior to such
exchange. Notwithstanding anything to the contrary herein, the Minority Holder
Exchange Securities shall not have any provisions analogous to those of the Series
D Preferred Stock or the Series B Preferred Stock, as applicable, set forth in
Section 4(D), 4(g), 4(h), 4(i), 4(), 5(D), 5(g), 5(), 5() or 5(j). At all times after the
Corporation shall have delivered the Dividend Ratchet Election Notice, each -
holder of Subject Shares shall be entitled to surrender its certificates representing
any portion of the Subject Shares to the Corporation and receive, in lieu thereof,
new certificates representing such Subject Shares, which new certificates shall, in
addition to any other applicable legends, be stamped or otherwise imprinted with
a legend in the following form:

'HE CORPORATION HAS MADE THE ELECTION UNDER
ECTION 4()}i)(B) OF THE CORPORATION'S RESTATED
SERTIFICATE OF INCORPORATION AND THE SECURITIES
\EPRESENTED BY THIS CERTIFICATE ARE ENTITLED TO
DIVIDENDS PURSUANT TO SECTIONS 4(c) AND 4() OF
ARTICLE IV OF THE CORPORATION'S RESTATED
CERTIFICATE OF INCORPORATION.

= N O ]

@ii)  Notwithstanding anything to the contrary sct forth in this Section

4, at all times after the date of any Special Redemption Notice delivered by a Minority
Holder with respect to its Subject Shares:

(A)  such Minority Holder shall, with respect to the Series D Preferred Stock

constituting Subject Shares, be entitled, under the circumstances set forth in Section
4(d)(i) in the event of any voluntary or involuntary liquidation, dissolution or winding up
of the Corporation, to receive only an amount per share of Series D Preferred Stock equal
to the Liquidatipn Amount thereof (and such Minority Holder shall no longer be entitled
to receive an amount per share of Series D Preferred Stock equal to the greater of (x) the
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Liquidation Ampunt thereof and (y) an amount equal to the amount which would be
payable in respect of that number of shares of Common Stock into which one share of
Series D Preferried Stock could be converted immediately prior to such liquidation,
dissolution or winding up (assuming the conversion of all shares of Series D Preferred
Stock and all other options, warrants, rights and convertible or exchangeable securities
outstanding immediately prior to such liquidation, dissolution or winding up to the extent
that there may qxist any economic basis to convert, exercise or exchange such securities

(e.g. such securities are "in the money") as determined in good faith by the Board of
Directors); !

(B)  shch Minority Holder shall, with respect to the Series D Preferred Stock
constituting Subject Shares, be entitled, under the circumstances described in Section
4(d)(ii) in the event of any merger or consolidation of the Corporation into or with
another corporation, a merger or consolidation of any other corporation into or with the
Corporation, or the sale or other disposition of all or substantially all of the assets of the
Corporation, to ltece:ive only an amount per share of Series D Preferred Stock equal to the
Liquidation Ampunt thereof (and such Minority Holder shall no longer be entitled to
elect to receive an amount per share of Series D Preferred Stock equal to the greater of
(x) the Liquidation Amount thereof and (y) the type and amount of consideration as
would be payable to the holder of that number of shares of Common Stock into which
one share of Sei;ies D Preferred Stock could have been converted immediately prior to
such event (assuming the conversion of all shares of Series D Preferred Stock and all
other options, warrants, rights and convertible or exchangeable securities outstanding
immediately prior to such event to the extent that there may exist any economic basis to
convert, exercisg or exchange such securities (e.g. such securities are "in the money") as
determined in gpod faith by the Board of Directors); and

(C)  such Minority Holder shall not, with respect to the Series D Preferred
Stock constituti‘hg Subject Shares, be entitled to exercise the rights otherwise afforded
such Minority Holder under, or otherwise be subject to the provisions of, Sections 4(f),
4(g), 4(h) and 4(i).

SECTION 5: SERIESE PREFERRED STOCK
(a) @Deﬁnitions. As used in this Section 5:

(i) «Conversion Price” shall mean the conversion price per share of
Common Stock, as the same may be adjusted from time to time as provided for herein.
The initial Conversion Price shall be $4.316384.

(i)  “Election Notice” shall have the meaning ascribed to it in Section

5(d)(ii).

{iii) “Junior Stock” shall mean the Common Stock, the Series A
Prefer;ed Stock, the Series B Preferred Stock, the Series C Preferred Stock and any other
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shares of capital stock of any series or class of the Corporation, whether presently
outstanding or hereafter issued, which are designated in the instrument creating such
series or class ag ranking junior to the shares of Series E Preferred Stock in dividend right
or in right of distribution upon liquidation, dissolution or winding up of the Corporation.
Notwithstanding any other provision in this Certificate of Incorporation to the contrary,
the Series E Preferred Stock shall rank pari passu with the Series D Preferred Stock in
dividend right nj‘ld in right of distribution upon liquidation, dissolution or winding up of
the Corporation

(iv)  “Liquidation Amount” shall have the meaning ascribed to it in
Section 5(d)(i).

df) “Stated Value,” when used with respect to each share of Series E
Preferred Stock, shall mean the amount of $4.316384,

(b) Preference and Parity. Unless the Corporation shall have obtained the
requisite approval under Section 5(e), so long as any shares of Series E Preferred Stock remain
outstanding, in no event shall any dividend or distribution of any kind whatsoever, whether in
cash, securities or otherjproperty, be paid or declared or made on Junior Stock (other than
dividends or distributions paid or payable in Junior Stock or rights to acquire Junior Stock or any
cash payments requiredito be made in lieu of the issuance of fractional shares or cash dividends
as provided in Section 2(h) or 3(h)). Unless the Corporation shall have obtained the requisite
approval under Section |5(e), so long as any shares of Series E Preferred Stock remain
outstanding, no shares of Junior Stock shall be purchased, redeemed, retired or otherwise
acquired by the Corporation for consideration (other than Junior Stock or rights to acquire Junior
Stock) (except (i) for the repurchase of stock from employees of the Corporation or its
Subsidiaries pursuant td repurchase rights under vesting provisions related to the length of period
of employment of such iemployees at purchase prices initially paid by such employees for such
shares or pursuant to other employee repurchase agreements or arrangements, or similar
arrangements with employees, in each case approved by the Board of Directors of the
Corporation (or the compensation committee thereof), (ii) pursuant to the Corporation’s
obligation to purchase certain shares pursuant to the Stockholders Agreement and (iii) for cash
payments required to bé made in lieu of the issuance of fractional shares) unless the Corporation
shall have, concurrently with any such purchase, redemption, retirement or other acquisition for
consideration by the Corporation, offered to redeem the Series E Preferred Stock at the
Liquidation Amount. Subject to the foregoing provisions and not otherwise, such dividends and
distributions (payable in cash, securities or other property) as may be determined by the Board of
Directors may be declared and paid on Junior Stock from time to time out of the remaining funds
of the Corporation legally available therefor, and such purchases, redemptions, retirements or
other acquisitions by the Corporation for consideration may be made.

So long as any shares of Series E Preferred Stock remain outstanding, except as
contemplated in connedtion with redemptions in accordance with Section 5(i), 5G), 4(i) or 4()
and except as described in the next succeeding sentence, no dividends shall be declared or paid
or set apart for payment on any series or class of stock of the Corporation ranking, as to
dividends, on a parity with the Series E Preferred Stock, for any period (other than cash
payments required to be made in lieu of the issuance of fractional shares, cash dividends as
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provided in Section 4(h) and shares of Common Stock issued in connection with the conversion
of Preferred Stock authorized under this Certificate of Incorporation) unless all accrued but
unpaid dividends (calculated in accordance with Section 5(c) and, to the extent applicable,
Section 5(j)) on the Serjes E Preferred Stock have been or contemporaneously therewith are
declared and paid in full in cash or declared in full and a sum of cash irrevocably set apart
sufficient for the payment thereof. When dividends are not paid in full or a sum sufficient for
such payment is not irr¢vocably set apart, as aforesaid, upon the shares of Series E Preferred
Stock and any other serjes or class of stock of the Corporation ranking on a parity as to dividends
with the Series E Preferred Stock, all dividends declared upon such other stock shall be declared
pro rata so that the amopmts of dividends per share declared on the Series E Preferred Stock and
such other stock shall in all cases bear to each other the same ratio that accrued and unpaid
dividends per share on the shares of Series E Preferred Stock and on such other stock bear to
each other. .

So long as any shares of Series E Preferred Stock remain outstanding, except as
contemplated by Section 5(i), 5(3), 4(i) and 4(j), no other shares of any series or class of stock of
the Corporation ranking on a parity with the Series E Preferred Stock in dividend right or in right
of distribution upon liquidation, dissolution or winding up shall be purchased, redeemed, retired
or otherwise acquired ‘f-‘% consideration by the Corporation (other than Junior Stock or rights to
acquire Junior Stock) unless (i) all accrued but unpaid dividends (calculated in accordance with
Section 5(c)) on the Series E Preferred Stock shall have been declared and paid in full in cash or
declared in full and a sum of cash irrevocably set apart sufficient for the payment thereof and (ii)
the Corporation shall have, concurrently with any such purchase, redemption, retirement or other
acquisition for conSiderlation, offered to purchase, redeem, retire or otherwise acquire for
consideration, as the ca%;e may be, all shares of Series E Preferred Stock for the Stated Value
thereof, if all shares of such other series or class of stock are being purchased, redeemed, retired
or otherwise acquired f@r consideration by the Corporation, and if less than all such shares of
such other series or class of stock are being purchased, redeemed, retired or otherwise acquired
for consideration by thj Corporation, then all such offers to repurchase, redeem, retire or
otherwise acquire for consideration shall be made on a pro rata basis so that the amount of
aggregate outstanding Stated Value of Series E Preferred Stock subject to the respective offer to
repurchase, retirement or other acquisition for consideration and of such other stock shall in all
cases bear to each other the same ratio that the aggregate outstanding stated value of such Series
E Preferred Stock and of such other stock bear to each other.

(©) Dividend Rights. The holders of each share of Series E Preferred Stock
shall be entitled to receive, if, when and as declared by the Board of Directors, out of funds
legally available therefor, cumulative dividends in cash at 6% per annum of the Stated Value
thereof (as may be adjusted with respect to Subject Shares pursuant to Section 5(j), the
“Dividend Rate””). Dividends on outstanding shares of Series E Preferred Stock shall be
cumulative and shall accrue from the date of issuance and compound quarterly (on the last
business day of each March, June, September and December) at the Dividend Rate from the date
of issuance, whether or not declared by the Board of Directors and whether or not in any fiscal
year there shall be net profits or surplus available for the payment of dividends in such fiscal
year. '
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(d) Lr iquidation, Dissolution, Winding Up., Merger, Etc.

(i) In the event of any voluntary or involuntary liquidation, dissolution
or winding up of the Corporation, the holders of shares of Series E Preferred Stock then-
outstanding shaﬁ be entitled to be paid out of the assets of the Corporation available for
distribution to its stockholders, after and subject to the payment in full of all amounts
required to be distributed to the holders of any other series or class of stock of the
Corporation ranking on liquidation, dissolution or winding up prior and in preference to
the Series E Preferred Stock upon such liquidation, dissolution or winding up (such stock,
if any, being referred to in this Section 5 as “Senior Stock™), on a parity with the Series D
Preferred Stock |and each other series or class of stock of the Corporation ranking on
liquidation, dissolution or winding up on a parity with the Series E Preferred Stock (the
Series D Preferried Stock and each other series or class of stock of the Corporation
ranking on liquidation, dissolution or winding up on a parity with the Series E Preferred
Stock being referred to in this Section 5 as “Parity Stock’), but before any payment shall
be made to the holders of Junior Stock, an amount per share of Series E Preferred Stock
equal to the greater of (x) the Stated Value (subject to adjustment in the event of any
stock dividend, stock split, stock distribution or combination with respect to such shares)
plus an amount fin cash equal to accrued but unpaid dividends (calculated in accordance
with Section 5(1:)) thereon through the date on which payment of such dividends is
received (the “Liquidation Amount”) and (y) an amount equal to the amount which
would be payable in respect of that number of shares of Common Stock into which one
share of Series E Preferred Stock could be converted immediately prior to such
liquidation, dissolution or winding up (calculated in accordance with Section 5(f)(1))
(assuming the conversion of all shares of Series E Preferred Stock and all other options,
warrants, rights|and convertible or exchangeable securities outstanding immediately prior
to such liquidat*‘on, dissolution or winding up to the extent that there may exist any
economic basis|to convert, exercise or exchange such securities (e.g. such securities are
“in the money™) as determined in good faith by the Board of Directors). If, upon any
such liquidation, dissolution or winding up, the remaining assets of the Corporation
available for the distribution to its stockholders after payment in full of all amounts
required to be Eid or distributed to holders of Senior Stock shall be insufficient to pay

the holders of shares of Series E Preferred Stock and the holders of Parity Stock the full
amount to which they shall be entitled, the holders of shares of Series E Preferred Stock
and the holders of shares of Parity Stock shall share ratably in any distribution of the
remaining assets and funds of the Corporation in proportion to the respective amounts
which would otherwise be payable in respect of the shares held by them upon such
distribution if all amounts payable on or in respect of said shares were paid in full.

{ii)  Upon the occurrence of a merger or consolidation of the
Corporation into or with another corporation (other than a Subsidiary of the Corporation,
but only if the same shall not adversely affect the rights of the holders of Series E
Preferred Stock, as determined in good faith by the Board of Directors), a merger or
consolidation af any other corporation into or with the Corporation (other than a
Subsidiary of the Corporation but only if the same shall not adversely affect the rights of
the holders of $eries E Preferred Stock, as determined in good faith by the Board of
Directors), or the sale or other disposition (other than a mortgage or pledge as security) of
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all or substantia]ly all of the assets of the Corporation to an entity which is not a
Subsidiary of the Corporation (whether in a single transaction or a series of related
transactions) (edch, as used in this Section 5, a “Proposed Transaction™), after and subject
to the payment in full of all amounts required to be distributed to the holders of Senior
Stock and pro rdta with all Parity Stock having similar rights to the holders of Series E
Preferred Stock,? the holders of Series E Preferred Stock will be entitled to elect (by
compliance with the procedure set forth below in this Section 5(d)ii)) to receive in
respect of their shares of Series E Preferred Stock, in their sole discretion, either (i) the
Liguidation unt or (ii) the type and amount of consideration as would be payable to
the holder of that number of shares of Common Stock into which one share of Series E
Preferred Stock |could have been converted immediately prior to the consummation of
such Proposed Transaction (calculated in accordance with Section 5(f)(1)} (assuming the
conversion of all shares of Series E Preferred Stock and all other options, warrants, rights
and convertible|or exchangeable securities outstanding immediately prior to such event to
the extent that there may exist any economic basis to convert, exercise or exchange such
securities (e.g. }lch securities are “in the money”) as determined in good faith by the

Board of Directprs). Notwithstanding the foregoing, if the assets and funds of the
Corporation avdilable for distribution to the holders of Series E Preferred Stock and the
holders of Parity Stock shall be insufficient (after payment in full of all amounts required
to be paid in respect of Senior Stock) to pay to the holders of Series E Preferred Stock
and the holders of Parity Stock the full amount to which they shall be entitled, then the
holders of Series E Preferred Stock and the holders of Parity Stock shall share ratably in
any distribution| of such assets and funds of the Corporation in proportion to the
respective amoynts which would otherwise be payable in respect of the shares of Series E
Preferred Stock| or shares of Parity Stock, as the case may be, held by them upon such
distribution if a]l amounts payable on or in respect of said shares were paid in full. At
least five days prior to the date of the Merger Approval (as defined below) with respect to
any Proposed Transaction, the Corporation shall deliver notice to the holders of Series E
Preferred Stock]’ setting forth (1) the Liquidation Amount as of the expected date of the
consummation pf such Proposed Transaction and (2) the type and amount of
consideration as would be payable in such Proposed Transaction to the holder of that
number of shares of Commeon Stock into which one share of Series E Preferred Stock
could have been converted immediately prior to the consummation of such Proposed
Transaction (asbuming the conversion of all shares of Series E Preferred Stock and all
other options, warrants, rights and convertible or exchangeable securities outstanding
immediately prior to the consummation of such Proposed Transaction to the extent that
there may exist any economic basis to convert, exercise ot exchange such securities (e.g.
such securities are “in the money”) as determined in good faith by the Board of
Directors). Noilater than five days after any approval by the holders of Series E Preferred
Stock of any Ploposed Transaction pursuant to Section 5(¢) (as used in this Section 5,
“Merger Appraval”), any holder of Series E Preferred Stock may make the election
referred to aboye as to all such holder’s shares of Series E Preferred Stock by delivering
to the Corporation at its principal office (Attention: General Counsel) a written notice,
duly executed by such holder, which shall state that such holder wishes to receive in full
redemption of all shares of Series E Preferred Stock held by such holder either (A) the
Liquidation Arhount or (B) the consideration referred to in clause (ii) of the first sentence
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of this Section 3(d)(ii) (but shall not elect both), and that such notice is irrevocable (an
“Election Notice™). Contemporaneously with the delivery of such Election Notice, such
holder shall sursender his, her or its certificate or certificates representing all such
holder’s shares of Series E Preferred Stock to the Corporation at its principal office
{Attention: al Counsel). In the event that any such holder shall not have delivered
an Election Notice or shall have delivered an Election Notice that does not comply with
the above requirements in all material respects, then such holder shall be deemed to have
elected to receive the consideration referred 1o in clause (i) of the first sentence of this
Section 5(d)(ii).

(iii)  If the consideration to be received by the holders of Series E
Preferred Stock pursuant to any voluntary or involuntary liquidation, dissolution or
winding up of the Corporation is other than cash, indebtedness or securities, the value of
such consideration shall be its fair market value as determined in good faith by the Board
of Directors. Any securities to be delivered pursuant to Séction 5(d)(i) ahove shall be
valued at the “Fair Market Value.”

(e) L@ng

() Each issued and outstanding share of Series E Preferred Stock shall
be entitled to the number of votes equal to the number of shares of Common Stock into
which such share of Series E Preferred Stock is then convertible (calculated in
accordance with Section 5(f)(i)) (as adjusted from time to time pursuant to Section 5(g)),
at each meeting of stockholders of the Corporation with respect to any and all matters
presented to the holders of Commen Stock of the Corporation for their action and in
connection with any written consent in lieu of a meeting of stockholders, such number to
be determined as of the date for determination of stockholders entitled to vote at the
meeting or on the date for determining those stockholders entitled to consent to action by
written mnung}‘n lien of a meeting, as the case may be. Except as provided by law, by
the provigions of this Section 5 or by the provisions of this Certificate of Incorporation
establishing any other series of Preferred Stock, the holders of Series E Preferred Stock
shall vote together with the holders of Common Stock, and any other classes of the
Corporation’s capital stock entitled to vote together with the Common Stock, as a single
class. i

(i)  Inaddition to any other rights provided by law, the Corporation
shall not, withotit first obtaining the approval of the holders of at least 85% of the then-
outstanding Serjcs E Preferred Stock and the Series D Preferred Stock, voting together as
a single class (bpsed on aggregate stated value) (except with respect to matters specified
in Section 5(e)({i)(A), with respect to which the holders of Series D Preferred Stock shall
not be entitled 1b vote):

(A)  amend, repeal, delete, supersede or otherwise modify any
provigion of the Corporation’s Certificate of Incorporation or By-Laws, to the
extent that the same would adversely affect the rights of the holders of Series E
Preferred Stock (as determined in good faith by the holders of the Series E
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Preferred Stock) (other than an amendment to permit any Permitted Dilutive
Issuance);

(By  declare, make or pay, or take steps (including without
limitation, the setting aside of funds) to authorize or effect the declaration, making
or payment of, any dividends or other distributions on any Junior Stock (other
than dividends or other distributions paid or payable in Junior Stock or rights to
acquire Junior Stock) or purchase, redeem, retire or otherwise acquire, or take
steps (including, without limitation, the setting aside of funds) to effect the
purchase, redemption, retirement or other acquisition for consideration of, any
Junior Stock for consideration (other than Junior Stock or rights to acquire Junior
Stock) (except for the repurchase of stock from employees of the Corporation or
i iaries pursnant to repurchase rights under vesting provisions related to
of period of employment of such employees at purchase prices initially
paid by such employees for such shares, pursuant to other employee repurchase
ts or arrangements, or similar arrangements with employees, in each

ved by the Board of Directors of the Corporation (or the compensation
e thereof), pursuant to the Corporation’s abligation to repurchase certain
shares p t to the Stockholders Agreement or the payment of cash in lieu of
the issuance of fractional shares);

(C)  excepting any issuances that are (i) a Permitted Dilutive
Issuance, {ii) pursuant to the Securities Purchase Agreement or (1ii) pursuant to
the Exchange Agreement, issuc or sell, or authorize or effect the issuance or sale
by the Corporation of, any equity securities which are senior to, or pari passu
with, the Series E Prefemred Stock or issue or sell, or authorize or effect the
issuance or sale by the Corporation of, any series or class of equity securities (or
rights to acquire equity securitics) which are convertible or exchangeable into or
exercisable for any equity securities of the Corporation which rank senior to, or
pari passu with, the Series E Preferred Stock; provided, however, that the rights
granted tmder this Section 5(e)(ii)(C) shall not apply, after the giving of any
Required Sale Notice in accordance with Section 5(i), to any transaction or group
of transactions which are part of one strategic plan and that, in the aggregate, as
determined in good faith by the Board of Directors, will enable the Corporation to
timely fulfill its obligations under Section S(1)(vi);

(D)  authorize or effect any sale, lease, transfer, conveyance,
mortgage, pledge or other disposition (other than a mortgage or pledge as
security) of all or substantially all the assets of the Corporation (by merger, sale of
stock or otherwise, in a single transaction or a series of related transactions) (other
than to a Subsidiary of the Corporation but only if the same shall not adversely
affect the rights of the holders of Series D Preferred Stock, as determined in good
faith by the Board of Directors); provided, however, that the rights granted under
this Section 5(e)(ii)(D) shall not apply, after the giving of any Required Sale
Notice in accordance with Section 5(i), to any transaction or group of transactions
which are part of one strategic plan and that, in the aggregate, as determined in
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good fai: by the Board of Directors, will enable the Corporation to timely fulfill
its obligations under Section 5(1)(vi);

(E) effect a subdivision, consolidation, conversion,
reclassification or other modification of any capital stock of the Corporation if the
effect ofisuch subdivision, consolidation, conversion, reclassification or other
modification is to impair or reduce or otherwise adversely affect the relative rights
of the hdlders of the Series E Preferred Stock;

(F) authorize or effect any liquidation, dissolution or winding
up of th¢ Corporation or adopt or authorize the adoption of any plan for the same;
or

! (G)  sell or otherwise transfer (other than to a Subsidiary of the
Corporation but only if the same shall not adversely affect the rights of the
holders of Series D Preferred Stock, as determined in good faith by the Board of
Directors), whether by sale of assets, sale of the capital stock of any subsidiary
corporation ot other subsidiary entity of the Corporation or otherwise, in a single
transaction or a series of related transactions, any line of business of the
Corporation having an aggregate fair market value, as determined in good faith by
the Boatd of Directors, of at least $50,000,000; provided, however, that the rights
granted under this Section 5(€)(ii)(G) shall not apply, after the giving of any
Required Sale Notice in accordance with Section 5(i), to any transaction or group
of transactions which are part of one strategic plan and that, in the aggregate, as
determined in good faith by the Board of Directors, will enable the Corporation to
timely | fill its obligations under Section 5(i}(vi).

({iii) The Corporation shall not amend, alter or repeal the preferences,
special rights o other powers or privileges of the Series E Preferred Stock so as to
adversely affecI the Series E Preferred Stock, without the approval of the holders of at
least 85% of th? aggregate number of then-outstanding shares of Series E Preferred
Stock, given inwriting or by vote at a meeting, consenting or voting (as the case may be)
separately as a Pass. For this purpose, and without limiting the foregoing, the
authorization ot issuance of any series of Preferred Stock with preference or priority over,
or being on a parity with, the Series E Preferred Stock as to the right to receive either
dividends or amounts distributable upon liquidation, dissolution or winding up of the
Corporation (oliher than any Permitted Dilutive Issuance) shall be deemed to adversely

affect the Serie'p E Preferred Stock.

()  Optional Conversion.

(i) Each share of Series E Preferred Stock may be converted at any
time, at the optjon of the holder thereof, into (y) the number of fully-paid and
nonassessable ‘ihares of Common Stock obtained by dividing (i) the Stated Value thereof
together with any accrued but unpaid dividends thereon through the conversion date

(calculated in accordance with Section 5(c)) by (ii) the Conversion Price then in effect
(the rate at which Series E Preferred Stock converts into Common Stock, as used in this
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Section S, the “Conversion Rate”) and (z) cash, if any, payable in lieu of the issuance of
fractional shares (as provided in Section 5(f)(iii); provided, however, that on any
redemption of any Series E Preferred Stock as and to the extent provided in this Section 5
or any liquidatidn, dissolution or winding up of the Corporation, the right of conversion
shall terminate at the close of business on the full business day next preceding the date
fixed for such redemption or for the payment of any amounts distributable on liquidation,
dissolution or w'rinding up of the Corporation to the holders of Series E Preferred Stock.

(i)  The initial Conversion Rate for the Series E Preferred Stock shall
be one share of Common Stock for each share of Series E Preferred Stock surrendered for
conversion, reflecting an initial Conversion Price of $4.316384 per share of Common
Stock. The applicable Conversion Price from time to time in effect is subject to
adjustment as hereinafter provided.

(i)  No fractional shares or scrip representing fractional shares of
Common Stock shall be issued upon conversion of Series E Preferred Stock. If more
than one certifidate evidencing shares of Series E Preferred Stock shall be surrendered for
conversion at one time by the same holder, the number of full shares issuable upon
conversion thereof shall be computed on the basis of the aggregate number of shares of
Series E Preferrt‘d Stock so surrendered. Instead of any fractional share of Common
Stock which wolild otherwise be issuable upon conversion of such aggregate nurnber of
shares of Series |E Preferred Stock, the Corporation shall pay to any such surrendering
holder cash, in ljeu of any such fractional share, in an amount equal to the same fraction
of the Fair Market Value of one share of Common Stock as of the close of business on
the day of convérsion.

(lv)  Whenever the Conversion Price shall be adjusted as provided in
Section 5(g), the Corporation shall forthwith file, at each office designated for the
conversion of Series E Preferred Stock, a statement, signed by the Chairman of the
Board, the Chief Executive Officer, any Vice President or the Treasurer of the
Corporation, showing in reasonable detail the facts requiring such adjustment and the
Conversion Price and Conversion Rate that will be effective after such adjustment. The
Corporation shal also mail to each holder of Series E Preferred Stock a notice setting
forth in reasonable detail any such adjustments and the information required to be filed
pursuant to the immediately preceding sentence to be sent by mail, first class, postage
prepaid, to each record holder of Series E Preferred Stock at his, her or its address
appearing on the Corporation’s stock register. If such notice relates to an adjustment
resulting from an event referred to in Section 5(g)(vi), such notice shall be included as
part of the notice required to be mailed and published under the provisions of Section
5(g)(vi) hereof.:

) In order to exercise the conversion privilege set forth in Section
5(f)(i), the holder of any Series E Preferred Stock to be converted shall surrender his, her
or its certificateior certificates therefor to the principal office of the transfer agent for the
Series E Preferred Stock (or if no transfer agent be at the time appointed, then the
Corporation at its principal office), and shall give written notice to the Corporation at
such office that hhe holder elects to convert the Series E Preferred Stock represented by
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such certificates, or any number thereof. Such notice shall also state the name or names
(with address) 11 which the certificate or certificates for shares of Common Stock which
shall be issuable on such conversion shall be issued, subject to any restrictions on transfer
relating to shares of the Series E Preferred Stock or shares of Common Stock issuable
upon conversion thereof. If so required by the Corporation, certificates surrendered for
conversion shall be endorsed or accompanied by written instrument or instruments of
transfer, in form reasonably satisfactory to the Corporation, duly authorized in writing.
The date of receipt by the transfer agent (or by the Corporation if the Corporation serves
as its own transfer agent) of the certificates and notice shall be the conversion date. As
soon as practicable after receipt of such notice and the surrender of the certificate or
certificates for Series E Preferred Stock as aforesaid, the Corporation shall cause to be
issued and deli at such office to such holder, or on his, her or its written order, (i)a
certificate or certificates for the number of full shares of Common Stock issuable on such
conversion in agcordance with the provisions hereof (calculated in accordance with
Section 5(f)(i)) and (ii) cash, if any, payable in lieu of fractional shares (as provided in
Section 5(f)(iii)); provided, however, that if there is not then in effect a registration
statement underithe Sccurities Act covering the issuance of such Common Stock and if
such holder shall request that a certificate for Common Stock issuable on such conversion
be made to the drder of any person other than that of such holder as set forth in the
Corporation’s stock register, the Corporation may require the holder to deliver an opinion
of counsel reasonably satisfactory to the Corporation to the effect that such issuance is in
compliance with the Securities Act and any applicable state’s blue sky laws.

(Vi)  The Corporation shall at all times when shares of Series E
Preferred Stock remain outstanding reserve and keep available out of its authorized but
unissued stock, for the purposes of effecting the conversion of the Series E Preferred
Stock, such nuniber of its duly authorized shares of Common Stock as shall from time to
time be sufficienit to effect the conversion of all outstanding Series E Preferred Stock.
Before taking any action which would cause an adjustment reducing the conversion price
below the then par value of the shares of Common Stock issuable upon conversion of the
Series E Preferred Stock, the Corporation shall take all corporate action which may be
necessary in order that the Corporation may validly and legally issue fully-paid and

nonassessable shares of such Common Stock at such adjusted conversion price.
i

(ﬁi) All shares of Series E Preferred Stock which shall have been
surrendered for conversion as herein provided shall no longer be deemed to be
outstanding and all rights with respect to such shares, including the rights, if any, to
receive notices and to vote, shall forthwith cease and terminate excepting only the right
of the holder thereof to receive shares of Common Stock in exchange therefor (calculated
in accordance with Section 5(f)(i)) and cash, if any, as provided in Section (iii) of this
Section 5(f) in respect of any fraction of a share of Common Stock otherwise issuable
upon such conversion. Any shares of Series E Preferred Stock so converted shall be
retired and cancklled and shall not be reissued as shares of Series E Preferred Stock, and
the Corporation:may from time to time take such appropriate action as may be necessary
to reduce the auihorized Series E Preferred Stock accordingly.
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()  Anti-Dilution Provisions.

4] In order to prevent dilution of the rights granted hereunder, the
Conversion Price shall be subject to adjustment from time to time in accordance with this
Section 5(g). For purposes of this Section 5(g), the term “Number of Common Shares
Deemed Outstanding” at any given time shall mean the sum of (A) the number of shares
of Common Stopk outstanding at such time, (B) the number of shares of Common Stock
issuable assuming conversion, exercise or exchange at such time of all outstanding
Preferred Stock, Options and Convertible Securities and (C) (without duplication) the
number of shares of Common Stock issuable with respect to any securities of the types
described in Sedtion 5(g)(Vv) outstanding at such time.

During ti'le Ratchet Adjustment Period, except (x) with respect to a Permitted
Dilutive Issuande, (y) as provided in Section 5(g)(v), or (z) with respect to the issuance of
additional sem%‘:ies to holders of the same class of securities without consideration in

* order to effect a/stock split or similar subdivision (for which adjustments shall be made if
required pursuant to clauses (ii), (iii) and (iv) of this Section 5(g), whether or not such
stock split or subdivision occurs during the Ratchet Adjustment Period), so long as any
shares of Series E Preferred Stock remain outstanding, if the Corporation issues and sells -
(A) Common Stock at a purchase price that is lower than the Conversion Price in effect
immediately pripr to the issuance of such Common Stock, (B) Convertible Securities or
Options with an/exercise price to purchase Common Stock on the date of issuance thereof
that is lower the then effective Conversion Price on such date, or (C) Convertible
Securities or Options with a right to convert or exchange into Common Stock at an
effective conversion price which is lower than the Conversion Price on the date of
issuance or conversion, as applicable, then, in each case, forthwith upon such issue and
sale (each, a “Ratchet Triggering Transaction”), the Conversion Price shall be reduced to
equal such purchase price, exercise price or exchange price, as the case may be, and the
Conversion Raté shall be correspondingly adjusted; provided, however, that, during the
Ratchet Adjustment Period, in no event shall the Conversion Price be reduced to less than
$4.316384 (subject to adjustment in the event of any stock dividend, stock split, stock

* distribution or combination with respect to such shares of Common Stock); provided,
further, that if, uring the Ratchet Adjustment Period, a Ratchet Triggering Transaction
would, but for the operation of the immediately preceding proviso, cause the reduction of
the Conversion Price to an amount less than $4.316384 (subject to adjustment in the
event of any stock dividend, stock split, stock distribution or combination with respect to
such shares of Common Stock), then the Conversion Price (i} shall be reduced to equal
$4.316384 (subject to adjustment in the event of any stock dividend, stock split, stock
distribution or combination with respect to such shares of Common Stock) and (ii) after
giving effect to the reduction described in the immediately preceding clause (i), shall be
further adjusted on a weighted average basis (using the same methodology provided for
in Section 5(g)(ji)) for the marginal dilution resulting from the difference between
$4.316384 (subfect to adjustment in the event of any stock dividend, stock split, stock
distribution or Gombination with respect to such shares of Common Stock) and the actual
purchase price, exercise price, conversion price or exchange price as the case may be, of
the securities is#ued in such Ratchet Triggering Transaction (such adjustment to be
determined in good faith by the Board of Directors), and the Conversion Rate shall be
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correspondinglyi adjusted. For purposes of determining the adjusted Conversion Price
under this Sectic!m 5(g)(i), Sections 5(g)(ii)(C) through (G), inclusive, shall be applicable.

(ri) Afier the conclusion of the Ratchet Adjustment Period, except as

provided in Section 5(g)(v), if the Corporation shall issue or sell, or shall in accordance
with Sections 5(g)(ii)}(A) to (I), inclusive, be deemed to have issued or sold, any shares of
its Common Stdck for a consideration per share less than the Conversion Price in effect
immediately pribr to the time of such issuc or sale, then, in each case, forthwith upon
such issue or sale (each, a “Triggering Transaction™), the Conversion Price shall, subject
to Clauses (A) to (I) of this Section 5(g)(ii), be reduced to the Conversion Price
(calculated to the nearest ten thousandth of a cent) determined by dividing:

(1)  anamount equal to the sum of (x) the product
derived by multiplying the Number of Common Shares Deemed
Outstanding immediately prior to such Triggering Transaction by
the Conversion Price then in effect, plus (y) the consideration, if
. any, received by the Corporation upon consummation.of such
Triggering Transaction, by

2) an amount equal to the sum of (x) the Number of
Common Shares Deemed Outstanding immediately prior to such
Triggering Transaction plus (y) the number of shares of Common
Stock issued (or deemed to be issued in accordance with Sections
5(g)(ii)(A) to (I)) in connection with the Triggering Transaction.

f‘or purposes of determining the adjusted Conversion Price under this

Section 5(g)ii), the following Clauses (A} to (D), inclusive, shall be applicable:

KL2:2103987.2

(A) In case the Corporation at any time shall in any manner
grant (whether directly or by assumption in a merger or otherwise) any Options to
purchase shares of Common Stock or Convertible Securities, whether or not such
Options or the right to convert or exchange such Convertible Securities are
immediately exercisable, and the price per share for which the shares of Common
Stock are issuable upon exercise (determined by dividing (x) the total amount, if
any, received or reccivable, in cash, securities or other property or in bona fide
services! rendered to the Corporation in connection with bona fide financing
activities, by the Corporation as consideration for the granting of such Options,
plus the minimum aggregate amount of additional consideration payable, in cash,
securitigs or other property or in bona fide services rendered to the Corporation in
connectjon with bona fide financing activities, to the Corporation upon the
exercise of all such Options, plus, in the case of such Options which relate to
Convertible Securities, the minimum aggregate amount of additional
consideration payable, in cash, securities or other property or in bona fide services
rendered to the Corporation in connection with bona fide financing activities,
upon the issue or sale of such Convertible Securities and upon the conversion or
exchange thereof, by (y) the total maximum number of shares of Common Stock
issuable upon the exercise of such Options or the conversion or exchange of such
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Convertible Securities on the date of the issue or sale of such Options) shall be
less than| the Conversion Price in effect immediately prior to the time of the
granting|of such Option, then the total maximum amount of Common Stock
issuable lupon the exercise of such Options or in the case of Options for
Convertible Securities, upon the conversion or exchange of such Convertible
Securitigs shall (as of the date of granting of such Options) be deemed to be
outstanding and to have been issued and sold by the Corporation for such price
per shar¢. No adjustment of the Conversion Price shall be made upon the actual
issue of such shares of Common Stock or such Convetrtible Securities upon the
exercise|of such Options or such shares of Common Stock upon conversion or
exchange of such Convertible Securities, except as otherwise provided in Section

5(@)E)-

: (B) In case the Corporation at any time shall in any manner
issue (whether directly or by assumption in a merger or otherwise) or sell any
Convertible Securities, whether or not the rights to convert or exchange
thereunder are immediately exercisable, and the price per share for which
Common Stock is issuable upon such conversion or exchange (determined by
dividing|(x) the total amount received or receivable, in cash, securities or other
property or in bona fide services rendered to the Corporation in connection with
bona fidk financing activities, by the Corporation as consideration for the issue or
sale of such Convertible Securities, plus the minimum aggregate amount of
additional consideration, if any, payable, in cash, securities or other property or in
bona fide services rendered to the Corporation in connection with bona fide
financing activities, to the Corporation upon the conversion or exchange thereof,
by (y) the total maximum number of shares of Common Stock issuable upon the
conversion or exchange of all such Convertible Securities) shall be less than the
Conversion Price in effect immediately prior to the time of such issue or sale, then
the totalimaximum number of shares of Common Stock issuable upon conversion
or exchégge of all such Convertible Securities shall (as of the date of the issue or
sale of such Convertible Securities) be deemed to be outstanding and to have been
issued and sold by the Corporation for such price per share. No adjustment of the
Conversion Price shall be made upon the actual issue of such Common Stock
upon exfrcise of the rights to convert or exchange under such Convertible
Securities, except as otherwise provided in Section 3(g)(ii)(C)-

‘ (C)  Ifthe purchase price provided for in any Options referred to
in Section 5(g)(ii)(A), the additional consideration, if any, payable upon the
conversion or exchange of any Convertible Securities referred to in Section
S(g)(ii)(éA) or (B), or the rate at which any Convertible Securities referred to in
Section 5(g)(ii)(A) or (B) are convertible into or exchangeable for Common Stock
shall change at any time other than under or by reason of provisions thereof

designed to protect against dilution (any such change, an “Adjustment”), then:

. O Unless the issuance of such Options or Convertible
$Securities occurred during the Ratchet Adjustment Period and the
Adjustment of such Options or Convertible Securities occurred after the
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onclusion of the Ratchet Adjustment Period, then the Conversion Price in
Q?’fect at the time of such change shall forthwith be readjusted to the
Conversion Price which would have been in effect at such time had such
Options or Convertible Securities, to the extent outstanding immediately
rior to such Adjustment, provided for such changed purchase price,
ditional consideration or conversion rate, as the case may be, at the time
initially granted, issued or sold; and

(I)  If the issuance of such Options or Convertible Securities
ccurred during the Ratchet Adjustment Period and the Adjustment of
such Options or Convertible Securities occurred after the conclusion of the
atchet Adjustment Period, then the Conversion Price shall be readjusted
n a weighted average basis for the marginal dilution resulting from the
ifference in the purchase price, exercise price, conversion price or
change price, as the case may be, of such Options or Convertible
ecurities immediately before and after such Adjustment, as determined in
good faith by the Board of Directors.

(D) On the expiration of any Option or the termination of any
Tonveﬁ or exchange any Convertible Securities (any such expiration or

termination, a “Termination”), then:

: 1)) Unless the issuance of such Options or Convertible
Becurities occurred during the Ratchet Adjustment Period and the
'Termmatlon of such Options or Convertible Securities occurred after the
tonclusion of the Ratchet Adjustment Period, then the Conversion Price
then in effect hereunder shall forthwith be increased to the Conversion
Price which would have been in effect at the time of such Termination
had such Option or Convertible Securities, to the extent outstanding
immediately prior to such Termination, never been issued.

, (1)  If the issuance of such Options or Convertible Securities
Dccurred during the Ratchet Adjustment Period and the Termination of
such Options or Convertible Securities occurred after the conclusion of
the Ratchet Adjustment Period, then the Conversion Price shall be
readjusted on a weighted average basis for the marginal dilution avoided
by such Termination, as determined in good faith by the Board of
QDlrectors

(E) In case any Options shall be issued in connection with the

issue or pale of other securities of the Corporation, together comprising one
integral fransaction in which no specific consideration is allocated to such Options
by the parties thereto, the aggregate consideration received by the Corporation in
such transaction shall be allocated among such Options and such other securities
of the Corporation as shall be determined in good faith by the Board of Directors.
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; (13 In case any shares of Common Stock, Options or
Convertible Securities shall be issued or sold or deemed to have been issued or
sold exclusively for cash, the consideration received therefor shall be deemed to
be the amount received by the Corporation therefor. In case any shares of
Common Stock, Options or Convertible Securities shall be issued or sold for a
consideration other than or in addition to cash, the amount of the consideration

n cash received by the Corporation shall be the fair value of such

tion as determined in good faith by the Board of Directors; provided,
however, that if the Corporation issues or sells shares of Common Stock, Options
or Convertible Securities for services other than bona fide services rendered to the
Corporation in connection with the Corporation’s bona fide financing activities,
such ices will not be deemed to be consideration. In case any shares of
Common Stock, Options or Convertible Securities shall be issued in connection
with any merger in which the Corporation is the surviving corporation, the
amount of consideration therefor shall be determined in good faith by the Board
of Directors. In each case the amount of consideration received by the
Cotporation shall be determined without deduction of any expenses incurred or
any underwriting or other commissions, fees, discounts or concessions allowed by
the Corporation in connection therewith.

(G)  The number of shares of Common Stock outstanding at any
given tithe shall not include shares owned or held by or for the account of the
Corporation, and the disposition of any shares so owned or held shall be
considex‘Fd an issue or sale of Common Stock for the purpose of this Section

()i

: (H)  In case the Corporation shall declare a dividend or make
any other distribution upon any stock of the Corporation payable in Common
Stock, Qptions, or Convertible Securities (other than a dividend in Common
Stock p 'yable to the holders of Common Stock as contemplated by Section
5(g)(iii)}, then in such case any Common Stock, Options or Convertible Securities
issuable|in payment of such dividend or distribution shail be deemed to have been
issued or sold without consideration.

: 44) For purposes of this Section 5(g), in case the Corporation
shall takie a record of the holders of its Common Stock for the purpose of entitling
them (x) to receive a dividend or other distribution payable in Common Stock,
Options|or in Convertible Securities (other than a dividend in Common Stock
payable [:’o the holders of Common Stock as contemplated by Section 5(g)(iii)) or
(y) to sy scribe for or purchase Common Stock, Options or Convertible
Securiti¢s, then such record date shall be deemed to be the date of the issue or
sale of the shares of Common Stock deemed to have been issued or sold upon the
declaration of such dividend or the making of such other distribution or the date
of the granting of such right or subscription or purchase, as the case may be.

(jiii) In case the Corporation shall at any time subdivide (other than by

means of a dividend payable in Common Stock as contemplated by Sections 5(g)(ii)(H)
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and (I)) its outstanding shares of Common Stock into a greater number of shares, the
Conversion Priinin effect immediately prior to such subdivision shall be reduced to
equal the numbér that is obtained by multiplying the Conversion Price then in effect by a
fraction, the nurherator of which shall be the number of shares of Common Stock
outstanding imrnhediately prior to such subdivision and denominator of which shall be the
number of shares of Common Stock outstanding immediately after such subdivision, and,
conversely, in case the outstanding shares of Common Stock of the Corporation shall be
combined into a smaller number of shares, the Conversion Price in effect immediately
prior to such combination shall be increased to equal the number that is obtained by
multiplying the Conversion Price then in effect by a fraction, the numerator of which
shall be the nuniber of shares of Common Stock outstanding immediately prior to such
combination and the denominator of which shall be the number of shares of Common
Stock outstanding immediately after such combination.

i
(iv) Inthe event that any capital reorganization or reclassification of
the capital stock of the Corporation or consolidation or merger of the Corporation with or
into any other entity or share exchange involving the outstanding shares of the
Corporation’s capital stock or the sale or other disposition of all or substantially all of the
_Corporation’s assets to another entity (each, a “Capital Reorganization”) shall be effected
in such a way that holders of Common Stock shall be entitled to receive stock, securities,
cash or other property with respect to or in exchange for Common Stock, then, as a
condition of such Capital Reorganization, unless each holder of Series E Preferred Stock
has made a valid election as contemplated by Section 5(d)(i1), lawful and adequate
provision shall $e made whereby holders of Series E Preferred Stock shall have the right
to acquire and réceive upon conversion of each share of Series E Preferred Stock such
stock, securities, cash or other property issuable or payable (as part of such Capital
Reorganization) with respect to or in exchange for such number of outstanding shares of
Common Stock|as would have been received upon conversion of one share of Series E
Preferred Stockiat the Conversion Price then in effect (calculated in accordance with
Section 5(f)(1));;and, in any such case, appropriate adjustment (as determined in good
faith by the Boer of Directors) shall be made in the application of the provisions of this
Section 5(g) wiﬁh respect to the rights and interest after such Capital Reorganization of
holders of Series E Preferred Stock, to the end that the provisions set forth in this Section
5(g) shall thereafter be applicable, as nearly as reasonably may be practicable, in relation
to any stock, segurities, cash or other property deliverable upon the conversion of the
Series E Preferried Stock. The Corporation will not effect any Capital Reorganization,
unless ptior torﬂ'xe consummation thereof the successor entity (if other than the
Corporation) re?ulting from such Capital Reorganization (including the entity which shall
have purchased. or otherwise acquired all or substantially all of the Corporation’s assets)
shall have assumed by written instrument mailed or delivered to the holders of the Series
E Preferred Stock at the last address of each such holder appearing on the books of the
Corporation, the obligation to deliver to each such holder stock, securities, cash or other
property as, in accordance with the foregoing provisions, such holder may be entitled to
receive. The foq"egoing provisions shall similarly apply to successive Capital
Reorganizations.
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) The provisions of this Section 5(g) shall not apply to: (x) the
issuance of any _]Preferred Stock sold or issued pursuant to (i) the Securities Purchase
Agreement, (ii) the Exchange Agreement or (iii) a Permitted Dilutive Issuance or (y) any
Common Stock (i) issued or issuable pursuant to any stock option, stock purchase or
similar plan or arrangement for the benefit of employees or directors of the Corporation
or its Subsidiarigs in effect on the Recapitalization Date or thereafter adopted by the
Board of Directors, (ii) issued or issuable pursuant to options, warrants and conversion
rights in existence on the Recapitalization Date or (iii) issued or issuable upon conversion
of the Preferred%ock.

dvi) In the event that:

: (A) the Corporation shall declare any cash dividend upon its

Commoqfl Stock,

|
| (B) the Corporation shall declare any dividend upon its

Common Stock payable in stock or make any special dividend or other
distribution to the holders of its Common Stock (other than a dividend or
distribution made in order to effect a stock split or similar subdivision as
contemplated by Section 5(g)(iii)),

!

i (C) the Corporation shall offer for subscription pro rata to the
holders q?f its Common Stock any additional shares of stock of any class or other

rights,

(D) there shall occur any capital reorganization or
reclassification of the capital stock of the Corporation, including, without
limitation, any subdivision or combination of the outstanding shares of Common
Stock (:ﬁher than a subdivision made in order to effect a stock split or similar

subdivision as contemplated by Section 5(g)(iii)), or, prior to the giving of a
Required Sale Notice in accordance with Section 5(i), any consolidation or
merger of the Corporation with or into any other entity (other than a Subsidiary of
the Corporation but only if the same shall not adversely affect the rights of the
holders of Series E Preferred Stock, as determined in good faith by the Board of
Directors) or any sale or other disposition (other than a mortgage or pledge as
security) of all or substantially all of the assets of the Corporation in one or a
series oﬁ related transactions (other than to a Subsidiary of the Corporation but
only if the same shall not adversely affect the rights of the holders of the Series E
Preferrefl Stock, as determined in good faith by the Board of Directors), or

(E) there shall be a voluntary or involuntary liquidation,
dissolution or winding up of the Corporation;

then, in cohnectjion with such event, the Corporation shall give to the holders of the
Series E Preferred Stock:

(1)  atleast ten (10) business days’ prior written notice
of the date on which the books of the Corporation shall close or a
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record shall be taken for such dividend, distribution or subscription
rights or for determining rights to vote in respect of any such
reorganization, reclassification, consolidation, merger, sale,
liquidation, dissolution or winding-up; and

‘ (2)  in the case of such dissolution, reorganization,
| reclassification, consolidation, merger, sale, liquidation or winding
; up, at least ten (10) business days’ prior written notice of the date
. when the same shall take place.

Such notice in accordance with the foregoing Clause (1) of this Section
5(g)(vi) shall algo specify, in the case of any such dividend, distribution or subscription
rights, the date ¢n which the holders of Common Stock shall be entitled thereto, and such
notice in accordance with the foregoing Clause (2) of this Section 5(g)(vi) shall also
specify the datejon which the holders of Common Stock shall be entitled to exchange
their Common Stock for securities or other property deliverable upon such
reorganization, reclassification, consolidation, merger, sale, liquidation, dissolution or
winding up. Each such written notice shall be given by first class mail, postage prepaid,
addressed to the holders of the Series E Preferred Stock at the address of each such holder
as shown on the:books of the Corporation.

(vii) If at any time or from time to time on or after the Recapitalization
Date, the Corpo#ation shall grant, issue or sell any Options, Convertible Securities or
rights to purchase property (such Options, Convertible Securities or rights are herein
referred to in this Section 5 as the “Purchase Rights™) pro rata to the record holders of
any class of Cothmon Stock of the Corporation and such grants, issuances or sales do not
result in an adjustment of the Conversion Price under Section 5(g)(i) or (ii), then each
holder of Series E Preferred Stock (other than a holder who has validly made an election
as contemplated by Section 5(d)(ii)) shall be entitled to acquire (within thirty (30) days
after the later to|occur of the initial exercise date of such Purchase Rights or receipt by
such holder of the notice coneerning Purchase Rights to which such holder shall be
entitled under Section 5(g)(v)) and upon the terms applicable to such Purchase Rights
either: !

: (A) the aggregate Purchase Rights which such holder could
have acquired if it had held the number of shares of Common Stock acquirable
upon conversion of the Series E Preferred Stock immediately before the grant,
issuanceg or sale of such Purchase Rights; provided that if any Purchase Rights
were distributed to holders of shares of Common Stock without the payment of
additional consideration by such holders, corresponding Purchase Rights shall be
distributed to the exercising holders of Series E Preferred Stock as soon as
possible after such exercise and it shall not be necessary for the exercising holders
of Sen‘m‘c{_ E Preferred Stock to specifically request delivery of such rights; or

‘ (B) in the event that any such Purchase Rights shall have
expired or shall expire prior to the end of said thirty (30) day period, the number
of shares of Common Stock or the amount of property which such holder could

-89 .

KL2:2103987.2




have ac:iuired upon such exercise at the time or times at which the Corporation

granted, issued or sold such expired Purchase Rights.

(viii) If any event occurs as to which, in the good faith determination of
the Board of Directors, the provisions of this Section 5(g} are not strictly applicable or if
strictly applicalee would not fairly protect the rights of the holders of Series E Preferred
Stock in accordance with the essential intent and principles of such provisions, then the
Board of Directors shall make an adjustment in the application of such provisions, in
accordance with such essential intent and principles, so as to protect such rights as
aforesaid, but in no event shall any such adjustment have the effect of increasing the
Conversion Price as otherwise determined to any of the provisions of this Section 5(g)
except in the case of a combination of shares of a type contemplated in Section 5(g)(iii)
and then in no event to an amount larger than the Conversion Price as adjusted pursuant
to Section 5(g)(lii). Such essential intent and principles shall be discerned only by
reference to th14 Certificate of Incorporation.

(Ix)  The holders of not less than 85% of the outstanding shares of
Series E Preferred Stock may waive in writing, with respect to a specific issuance of
securities identified in such waiver, any adjustment to the Conversion Price pursuant to
Section 5(g)(ii) pther than any adjustment pursuant to Section 5(g)(ii)(H), provided,
however, that such waiver shall apply only as to a specific issuance of securities
identified in such waiver.

(h)Q:_mrdina___mm

|

] Immediately upon the closing of a Qualified Public Offering (as
hereinafter defined), each share of Series E Preferred Stock shall automatically be
converted (as used in this Section 5, a “Mandatory Conversion™) into (y) that number of
fully paid and npnassessable shares of Common Stock obtained by dividing the Stated
Value thereof by the Conversion Price then in effect and (z) the right to receive an
amount in cash gqual to all accrued but unpaid dividends. For the purposes of this
Section 5, a “Qualified Public Offering” shall mean an underwritten public offering (or a
combination of bfferings) pursuant to effective registration under the Securities Act
covering the offer and sale of Common Stock for the account of the Corporation in which
the gross proceeds to the Corporation (determined without deduction of any expenses
incurred or any underwriting or other commissions, fees, discounts or concessions) are
not less than $50,000,000 and which places upon the Corporation a value (prior to the
receipt of proceeds of such offering) of at least $200 million; provided that:

(A)  if the offering occurs within one year of the
Recapitalization Date the sales price of one share of Common Stock to the public
general&x in such offering must at least be equal to the number that is obtained by
multiplying 1.4 by the then effective Conversion Price; or

(B)  if the offering occurs after one year but prior to two years
from the Recapitalization Date the sales price of one share of Common Stock to
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the public generally in such offering must at least be equal to the number that is
obtained by multiplying 1.75 by the then effective Conversion Price; or

; (C)  if the offering occurs after two years or more of the
Recapitglization Date the sales price of one share of Common Stock to the public
generally in such offering must at least be equal to the number that is obtained by
multiplying 2 by the then effective Conversion Price.

In addition, each share of Series E Preferred Stock shall automatically be
converted into shares of Common Stock at the then effective Conversion Rate (calculated
in accordance with Section 5(f)(i)) and Conversion Price for such shares upon the
approval to so convert of the Corporation and the holders of at least 85% of the then-
outstanding shares of Series E Preferred Stock and the then-outstanding Series D
Preferred Stoclﬁ acting together as a single class (based on aggregate stated value), given
in writing or by|vote at a meeting (such automatic conversion, as used in this Section 5, a
“Voluntary Conversion” and, together with a Mandatory Conversion, a “Coordinated
Conversion™). '

(i) Prior to any Coordinated Conversion, all holders of record of
shares of Series|E Preferred Stock will be given at least ten (10) days’ written notice of
the date fixed fdr such Coordinated Conversion. Such notice will be sent by mail, first
class, postage prepaid, to each record holder of shares of Series E Preferred Stock at such
holder’s addres$ appearing on the Corporation’s stock register. On or before the date or
estimated date fixed for conversion each holder of shares of Series E Preferred Stock
shall surrender his, her or its certificate or certificates for all such shares to the
Corporation at tﬁxe place designated in such notice, and shall thereafter receive certificates
for the number 6f shares of Common Stock to which such holder is entitled pursuant to
this Section 5(h), together with any cash payable in lieu of any fractional shares (as
provided in Section 5(f)(iii)) and, in the case of a Mandatory Conversion, an amount in
cash equal to all accrued but unpaid dividends. On the date fixed for conversion, all
rights with respgct to the Series E Preferred Stock so converted will terminate, excepting
only the ri ghtscft?‘ the holders thereof, upon surrender of their certificate or certificates
therefor, to receive certificates for the number of shares of Common Stock into which
such shares of Series E Preferred Stock have been converted (calculated in accordance
with Section 5(h)(i)), cash as provided in Section 5(f)(iii) in respect of any fraction ofa
share of Common Stock otherwise issuable upon such conversion and, in the case of a
Mandatory Coniversion, an amount in cash equal to all accrued but unpaid dividends. If
so required by the Corporation, certificates surrendered for conversion shall be endorsed
or accompanied by written instrument or instruments of transfer, in form reasonably
satisfactory to the Corporation, duly executed by the registered holders or by their
respective attorneys duly authorized in writing. All certificates evidencing shares of
Series E Preferred Stock which are required to be surrendered for conversion in
accordance with the provisions hereof shall, from and after the date fixed for conversion,
be deemed to have been retired and cancelled and the shares of Series E Preferred Stock
represented thereby converted into Common Stock for all purposes, notwithstanding the
failure of the holder or holders thereof to surrender such certificates on or prior to such
date or the failure of the Corporation to give notice under this Section 5(h)(ii). As soon
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as practicable ;ﬁ‘er the date of such Coordinated Conversion and the surrender of the
certificate or cettificates for Series E Preferred Stock as aforesaid, the Corporation shall
cause to be issued and delivered to such holder, or on his, her or its written order, a
certificate or cettificates for the number of full shares of Common Stock issuable on such
conversion (calgulated in accordance with Section 5(h)(i)) in accordance with the
provisions hereof, cash as provided in Section 5(f)(iii) in respect of any fraction of a
share of Commgn Stock otherwise issuable upon such conversion and, in the case of a
Mandatory Conyersion, an amount in cash equal to all accrued but unpaid dividends; pro-
vided, however,|that if there is not then in effect a registration statement covering the
issuance of sucH Common Stock and if the holder shall request that a certificate for
Common Stock fissuable on such conversion be made to the order of any person other
than that of the holder as set forth in the Corporation’s stock register, the Corporation
may require the holder to deliver an opinion of counsel reasonably satisfactory to the
Corporation to the effect that such issuance is in compliance with the Securities Act and
any applicable | te’s blue sky laws.

()  Required Sale.

()  Required Sale Notice. During the period commencing on August
5, 2006 and ending on September 5, 2006, the holders of a majority of the then-
outstanding shares of Series E Preferred Stock and Series D Preferred Stock (it being
understood that :for the purpose of Sections 5(i)(i) and 5({)(ii), a person shall be deemed
to be the holder jof any shares deposited in trust by such person pursuant to the Amended
& Restated Trust Agreement (as defined in the Securities Purchase Agreement)), acting
together as a single class (based on aggregate stated value), (collectively, the “Requesting
Holders™) may, in their sole discretion, provide written notice (a “Required Sale Notice™)
to the Corporatibn at its principal office and to the attention of the General Counsel of the
Corporation reqpiring that the Corporation, within 90 days of the date of such Required
Sale Notice, engage an Independent Investment Banker (as defined below), chosen by the
Corporation and reasonably satisfactory to the Requesting Holders representing a
majority (based jon aggregate stated value) of the shares of Common Stock held by the
Requesting Holders (collectively, the “Majority Holders"), to seek one or more third-
party purchasers with respect to all of the outstanding Series E Preferred Stock and Series
D Preferred Stock or all or substantially all the assets of the Corporation (or such lesser
portion of the Corporation’s assets as is adequate to fund payment of the Liquidation
Amount in rmp#ct of such Series E Preferred Stock and Series D Preferred Stock) or to
sell securities for consideration sufficient to fund such payment (a “Required Sale”), it
being understood and agreed that the objective of such Required Sale shall be to simply
obtain at least sufficient proceeds to enable the Corporation to redeem all of the then-
outstanding sha#‘es of the Series E Preferred Stock and Series D Preferred Stock in full, in
cash, in accordance with their respective terms (ot to otherwise ensure that all of the then-
outstanding shafes of Series E Preferred Stock and the Series D Preferred Stock receive
proceeds in cash in an amount at least equal to their respective Liquidation Amounts). At
any time after tlT:e giving of a Required Sale Notice, the Majority Holders may withdraw
their request thdt the Corporation pursue a Required Sale, by providing a written notice (a
“Withdrawal Noétice”) to the Corporation revoking such request. As used herein, an
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“Independent h{:vestment Banker” shall be any firm of investment bankers of national
repute which is hot an Affiliate of the Corporation.

i)

Holders of a R
Requesting Hol
Series E Preferr

Requesting Hol
such Required
to the Corporati
its then-outstan
“Opt-Qut Shar
copy of such R
In Shares” shall
Stock and Seri
accordance wi

(i)
reasonably practicable after receipt of the Require:
90 days after receipt of the Required Sale Notice),

Opt-Out Shares. Concurrently with the delivery by the Requesting
uired Sale Notice to the Corporation as provided in Section 5(@1)(i), the
ers shall provide each of the other holders of then-outstanding shares of
Stock and/or Series D Preferred Stock (collectively, the “Non-

") a copy of such Required Sale Notice, whereupon each Non-

er shall have the right, exercisable onty within 30 days of the date of
ale Notice, time being of the essence, by binding and irrevocable notice

n and to the Requesting Holders, to designate all, but not less than all, of
ing shares of Series E Preferred Stock and Series D Preferred Stock as

» under this Section. The Corporation shall also be entitled to deliver a

uired Sale Notice to the Non-Requesting Holders. As used herein, “Opt-
mean any and all of the then-outstanding shares of Series E Preferred

D Preferred Stock other than the Opt-Out Shares desi gnated in

the terms of this Section 5(i)(ii).
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irawal Notice, the Corporation shall use its reasonable best efforts to
equired Sale of the Corporation on or prior to June 5,2007. In

not in limitation, of the foregoing, the Corporation shall negotiate in

bne or more potential purchasers (whether obtained by the Independent
cer or otherwise) with respect to any transaction meeting the

 forth in Section 5(i)(i). Notwithstanding the foregoing, the Corporation
lired to consummate a Required Sale if such consummation would violate
r regulatory requirements.

v)  Optional Redemption. At any time after the Corporation shall

e Required Sale Notice and prior to June 5, 2007 (unless the Corporation
red a Withdrawal Notice), the Corporation may, at its option, redeem all,
| all, of the Opt-In Shares at a redemption price, in cash, equal to the
dation Amount on the date specified for redemption. Upon the

11 in cash of all of the Opt-In Shares as provided above, the obligations
on under this Section 5(i) shall terminate.

Mandatory Redemption. Provided that a Required Sale Notice

timely received by the Corporation and the Corporation shall not have
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received a With{irawal Notice, if either (x) a Required Sale of the Corporation is not
consummated ot (y) all of the Opt-In Shares shall not have been redeemed in full in cash
in accordance with Section 5(i){v), in each case, on or prior to June 5, 2007, then, on June
5, 2007, the Corporation shail redeem all, and not less than all, of the Opt-In Shares ata
redemption price, in cash, equal to the applicable Liquidation Amount on such date.
Upon the redemption in full in cash of all of the Opt-In Shares as provided above, the
obligations of t]-we Corporation under this Section 5(i) shall terminate.

({rii) Required Financing. Provided that a Required Sale Notice shall
have been received by the Corporation and the Corporation shall have not received a
Withdrawal Notice, if, at any time after February 5, 2007 and prior to June 5, 2007, the
Corporation shall not reasonably believe that a Required Sale of the Corporation meeting
the requirements set forth in Section 5(i)(i) shall be consummated on or prior to June 5,
2007, then the Corporation (without prejudice to its obligations to use its reasonable best
efforts to consummate a Required Sale of the Corporation) shall use its reasonable best
efforts to obtain|financing on commercially reasonable terms (fo the extent necessary) in
an amount suﬂilzlent to allow the Corporation to be able to timely fulfill its obligations
under Section 5?)(v1)

(Viii) Termination. The obligations of the Corporation under this
Section 5(i) shall terminate upon the earliest to occur of the following:

: (A) the holders of a majority of the then-outstanding shares of
Series E Preferred Stock and Series D Preferred Stock shall have converted such
shares o% Series E Preferred Stock and Series D Preferred Stock into shares of
Commoq} Stock;

; (B) the holders of shares of Series E Preferred Stock and/or
Series Dj Preferred Stock shall not have approved, by the requisite statutory vote,
the Corporation’s entering into an agreement for a Required Sale of the
Corporation (but only if such Required Sale of the Corporation would have
resulted [in the holders of the Series E Preferred Stock and the Series D Preferred
Stock repeiving cash proceeds in an amount at least equal to their respective
Liquidation Amounts), if any such vote is required,;

(C)  thereshall be no outstanding shares of Series E Preferred
Stock and no outstanding shares of Series D Preferred Stock;

(D)  the Corporation shall have consummated a Required Sale in
accordance with the terms of this Section or shall have redeemed the Opt-In
Shares pursuant to Sections 5(i)(v) or (vi}; and

: (E) if the Corporation has not received a timely Required Sale
Notice gursuant to Section 5(i)(i), then 5:01 p.m. New York City local time on
September 5, 2006, time being of the essence.

1

G) 5 pecial Redemption.
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@ (A) Provided that no Required Sale Notice shall have been

delivered pursudnt to Section 4(i) or 5(i), during the period commencing on September
15, 2006 and enfling on October 15, 2006, each Minority Holder may, in its sole
discretion and atting individually, provide written notice (a "Special Redemption
Notice") to the Corporation at its principal office and to the attention of the General
Counsel of the Corporation requiring that the Corporation redeem, on June 5, 2009, all,
and not less than all, of the then-outstanding shares of Series D Preferred Stock and
Series E Preferred Stock held by such Minority Holder (collectively, the "Subject
Shares") at a redemption price, in cash, equal to the Liquidation Amount thereof on such
date (it being understood and agreed that the Corporation shall, at all times after the date
of the Special Redemption Notice and prior to June 5, 2009, be entitled, but not
obligated, to redeem Subject Shares, at such times and in such amounts as it shall

Liquidation Ampunt thereof on the date or dates specified by the Corporation for

determine in its Fole discretion, in cach case at a redemption price, in cash, equal to the

redemption). |
i
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_ (B) Notwithstanding Section 5G)(i)(A) to the contrary, if the
Board of Directors determines in good faith, within 30 days of the date of the
applicable Special Redemption Notice, that sufficient funds (including from
outside sources) shall not be reasonably available to the Corporation on June 5,
2009 to énable the Corporation to duly satisfy its obligation to redeem outstanding
Subject Shares on June 5, 2009 as provided therein, then the Corporation, by
binding and irrevocable notice to the applicable Minority Holder delivered to such
Minority Holder within 40 days of the date of the applicable Special Redemption
Notice (the "Dividend Ratchet Election Notice"), shall not be required to satisfy
its oblig{ation to redeem outstanding Subject Shares on June 5, 2009 as provided
above; provided that the Dividend Rate applicable to the Subject Shares shall be
increasetl on the last business day of each March, June, September and December
occurring afier June 5, 2007 by 0.50% per annum (provided, however, in no event
shall the Dividend Rate exceed fifteen percent (15%) per annum) (it being
understtd and agreed that the Corporation shall, at all times afier the Dividend
Ratchet Election, be entitled, but not obligated, to redeem Subject Shares, at such
times in such amounts as it shall determine in its sole discretion, in each case
ata re?l%inpﬁon price, in cash, equal to the Liquidation Amount thereof on the
date or dates specified by the Corporation for redemption). The Corporation may,
at its option, issue to the applicable Minority Holders, in exchange for the Subject
Shares, shares of a new series of preferred stock which shall contain provisions
substantially identical to the provisions of the Series D Preferred Stock or the
Series E Preferred Stock, as applicable, exchanged therefor, except as otherwise
provided in Section 4(j) or 5(j), as applicable, (the “Minority Holder Exchange
Securities™), which Minority Holder Exchange Securities shall vote together with
the Series D Preferred Stock or Series E Preferred Stock, as applicable, with the
same relative voting power as the Subject Shares had immediately prior to such
exchange. Notwithstanding anything to the contrary herein, the Minority Holder
Exchange Securities shall not have any provisions analogous to those of the Series
D Prefeired Stock or the Series E Preferred Stock, as applicable, set forth in
Section 4(f), 4(g), 4(h), 4(i), 4G), 5(f), 5(g), 5(h), 5(i) or 5(G). At all times after the
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Corporai_ion shall have delivered the Dividend Ratchet Election Notice, each

holder of Subject Shares shall be entitled to surrender its certificates representing

any portion of the Subject Shares to the Corporation and receive, in licu thereof,

" new certificates representing such Subject Shares, which new certificates shall, in
addition to any other applicable legends, be stamped or otherwise imprinted with
a legend|in the following form:

'HE CORPORATION HAS MADE THE ELECTION UNDER
ECTION 5()()(B) OF THE CORPORATION'S RESTATED
'ERTIFICATE OF INCORPORATION AND THE SECURITIES

PRESENTED BY THIS CERTIFICATE ARE ENTITLED TO
TVIDENDS PURSUANT TO SECTIONS 5(c) AND 5() OF
RTICLE IV OF THE CORPORATION'S RESTATED
"ERTIFICATE OF INCORPORATION.

[, |

(i)  Notwithstanding anything to the contrary set forth in this Section
5, at all times after the date of any Special Redemption Notice delivered by a Minority
Holder with respect to its Subject Shares:

|

(A)  such Minority Holder shall, with respect to the Series E Preferred Stock
constituting Subject Shares, be entitled, under the circumstances set forth in Section
5(d)(i) in the event of any voluntary or involuntary liquidation, dissolution or winding up
of the Corporation, to receive only an amount per share of Series E Preferred Stock equal
to the Liquidatipn Amount thereof (and such Minority Holder shall no longer be entitled
to receive an amount per share of Series E Preferred Stock equal to the greater of (x) the
Liquidation Amount thereof and (y) an amount equal to the amount which would be
payable in respect of that number of shares of Common Stock into which one share of
Series B Preferted Stock could be converted immediately prior to such liquidation,
dissolution or winding up (assuming the conversion of all shares of Series E Preferred
Stock and all other options, warrants, rights and convertible ot exchangesble securities
outstanding imixediately prior to such liquidation, dissolution or winding up to the extent
that there may ¢xist any economic basis to convert, exercise or exchange such securities

(e.g. such securities are "in the money™) as determined in good faith by the Board of
Directors); :

(B)  such Minority Holder shall, with respect to the Series B Preferred Stock
constituting Subject Shares, be entitled, under the circumstances described in Section
5(d)(ii) in the event of any merger or consolidation of the Corporation into ot with
another corporation, a merger or consolidation of any other corporation into or with the
Corporation, or the sale or other disposition of all or substantially all of the assets of the
Corporation, to, receive only an amount per share of Series E Preferred Stock equal to the
Liquidation Amount thereof (and such Minority Holder shall no longer be entitled to
elect to receive an amount per share of Series E Preferred Stock equal to the greater of (x)
the Liquidation Amount thereof and (y) the type and amount of consideration as would be
payable to the holder of that number of shares of Common Stock into which one share of
Series E Preferred Stock could have been converted immediately prior to such event

{
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(assuming the conversion of all shares of Series E Preferred Stock and all other options,
warrants, rights and convertible or exchangeable securities outstanding immediately prior
to such event to'the extent that there may exist any economic basis to convert, exercise or
exchange such securities (e.g. such securities are "in the money")as determined in good
faith by the Board of Directors); and

(C)  shch Minority Holder shall not, with respect to the Series E Preferred
Stock constituting Subject Shares, be entitled to exercise the rights otherwise afforded
such Minority Holder under, or otherwise be subject to the provisions of, Sections 5(f),

- 5(g), 5(h) and 5(i).

SECTION 6: COMMON STOCK

(a) ividends. Subject to the preferences and other rights of the Preferred
Stock as set out above, the holders of Common Stock shall be entitled to receive dividends, if,
when and as declared bjy the Board of Directors out of funds legally available therefor; provided
that, so long as the Series D Preferred Stock or Series E Preferred Stock remains outstanding, in
no event shall the amount of any such dividends exceed, for any twelve-month period, an amount
per share equal to (x) the total dividends payable in such twelve-month period (assuminga
dividend rate of 6% per|annum) on the Series D Preferred Stock and on the Series E Preferred
Stock divided by (¥) the aggregate number of shares of Common Stock into which the Series D
Preferred Stock and theiSeries E Preferred Stock are convertible at the beginning of such twelve-
month period. -

(b) liquidation. In the event of any liquidation, dissolution or winding up of
the affairs of the Corpotation, voluntary or involuntary, after payment or provision for payment
to the holders of the Cofporation’s Preferred Stock or any other class or series of stock of the
Corporation of the preferential amounts to which they may be entitled as set out above, the
remaining assets of the Corporation available to stockholders shall be distributed equally per
share to the holders of Common Stock, subject to any participation rights of the Preferred Stock
or any other class or seties of stock of the Corporation set forth herein.

(c) 32 oting. Except as otherwise provided herein or by law, each holder of
Common Stock shall be entitled to one vote in respect of each share of Common Stock held of
record on all matters submitted to a votes of stockholders.

ARTICLE V

In furtherance and not in limitation of the powers conferred by statute, the By-Laws of
the Corporation may be made, altered, amended or repealed by the stockholders or by a majority
of the entire Board of Directors.

ARTICLE VI

The number of @kwtors of the Corporation may be changed by the By-Laws or by the
Board of Ditectors pursuant to the By-Laws. Beginning with the initial annual meeting, the
Board of Directors shall be divided into three classes: Class 1, Class Il and Class III. The terms
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of office of the classes {)f directors elected at the initial annual meeting shall expire at the times
of the annual meetings bf the stockholders as follows: Class I on the next annual meeting, Class
II on the second next annual meeting and Class III on the third next annual meeting, or thereafter
in each case when their respective successors are elected and qualified. At each subsequent
annual election, the diré;ctors chosen to succeed those whose terms are expiring shall be
identified as being of tHe same class as the directors whom they succeed, and shall be elected for
a term expiring at the time of the third succeeding annual meeting of stockholders, or thereafter
in each case when their|respective successors are elected and qualified. The number of
directorships shall be apportioned among the classes so as to maintain the classes as nearly equal
in number as possible. |

: ARTICLE VII
|

Whenever a cothpromise or arrangement is proposed between this Corporation and its
creditors or any class of them and/or between this Corporation and its stockholders or any class
of them, any court of equitable jurisdiction within the State of Delaware may, on the application
in a summary way of this Corporation or of any creditor or stockholder thereof or on the
application of any receiver or receivers appointed for this Corporation under the provisions of
Section 291 of Title 8 df the Delaware Code or on the application of trustees in dissolution or of
any receiver or receivers appointed for this Corporation under the provisions of Section 279 of
Title 8 of the Delaware|Code order a meeting of the creditors or class of creditors, and/or of the
stockholders ot class of stockholders of this Corporation, as the case may be, to be summoned in
such manner as the said court directs. If a majority in number representing three fourths in value
of the creditors or class|of creditors, and/or of the stockholders or class of stockholders of this
Corporation, as the case may be, agree to any compromise or agreement and to any
reorganization of this Corporation as consequence of such compromise or arrangement, the said
compromise or arrangement and the said reorganization shall, if sanctioned by the court to which
the said application has been made, be binding on all the creditors or class of creditors, and/or on
all stockholders or class of stockholders of this Cotporation, as the case may be, and also on this
Corporation. ’

ARTICLE VIII
Elections of diréctors need not be by written ballot.
ARTICLE IX

(8)  The Corporation shall indemnify to the fullest extent permitted under and
in accordance with the laws of the State of Delaware any person who was or is a party or is
threatened to be made a party to any threatened, pending or completed action, suit or proceeding,
whether civil, criminal, administrative or investigative by reason of the fact that he is or was a
director, officer, employee or agent of the Corporation, or is or was serving at the request of the
Corporation as a director, officer, trustee, employee or agent of ot in any other capacity with
another corporation, partnership, joint venture, trust or other enterprise, against expenses
(including attomneys’ fees), judgments, fines and amounts paid in settlement actually and
reasonably incurred by him in connection with such action, suit or proceeding if he acted in good
faith and in a manner h reasonably believed to be in or not opposed to the best interests of the
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Corporation, and, with jcspect to any criminal action or proceeding, had no reasonable cause to
believe his conduct wa i unlawful.

(b) xpenses incurred in defending a civil or criminal action, suit or
proceeding shall (in the case of any action, suit or proceeding against a director of the
Corporation) or may (ir) the case of any action, suit or proceeding against an officer, trustee,
employee or agent) be paid by the Corporation in advance of the final disposition of such action,
suit or proceeding as aythorized by the Board of Directors upon receipt of an undertaking by or -
on behalf of the indemnified person to repay such amount if it shall ultimately be determined that

he is not entitled to be indemnified by the Corporation as authorized in this Article.

(c) e indemnification and other rights set forth in this Section shall not be
exclusive of any provisjons with respect thereto in the By-Laws or say other contract or
agreement between the Corporation and any officer, director, employee or agent of the
Corporation. .

\ (d) Neither the amendment nor repeal of this Article IX, Section (a), (b) or (),
nor the adoption of any| provision of this Restated Certificate of Incorporation inconsistent with
Article IX, Section (a), (b) or (c), shall eliminate or reduce the effect of this Article IX, Sections
(a), (b) and (<), in respect of any matter occurring before such amendment, repeal or adoption of
an inconsistent provisi}n or in respect of any cause of action, suit or claim relating to any such

matter which would haye given rise to a right of indemnification or right to receive expenses
pursuant to this Article|VII, Section (a), (b) or (¢), if such provision had not been so amended or
repealed or if a provisi¢n inconsistent therewith had not been so adopted.

l
(e) o director shall be personally liable to the Corporation or any stock-
holder for monetary damages for breach of fiduciary duty as a director, except for any matter in
respect of which such director (a) shall be liable under Section 174 of the General Corporation
Law of the State of Delaware or any amendment thereto or successor provision thereto, or
(b) shall be liable by regson that, in addition to any and all other requirements for liability, he:

di) shall have breached his duty of loyalty to the Corporation ot its
stockholders;

(i) shall not have acted in good faith or, in failing to act, shall not have
acted in good faith;

{iii) shall have acted in a manner involving intentional misconduct or a
knowing violation of law or, in failing to act, shall have acted in a manner involving
intentional mis¢onduct or a knowing violation of law; or

(iv)  shall have derived an improper personal benefit.
|

If the General éorporation Law of the State of Delaware is amended after the
Recapitalization Date to authorize corporate action further eliminating or limiting the personal
liability of directors, then the liability of a director of the Corporation shall be eliminated or
limited to the fullest extent permitted by the General Corporation Law of the State of Delaware,
as so amended. i
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THIRD: The foregoing amendment and restatement was approved by the holders of the
requisite number of shares of said corporation in accordance with Section 228 of the General
Corporation Law of the State of Delaware.

FOURTH: Thaz said amendment and restatement was duly adopted in accordance with
the provisions of Sectigns 242 and 245 of the General Corporation Law of the State of Delaware.

|
i
|
!

i
i

|
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IN WITNESS EREOF, said Corporation has caused this Certificate to be signed by
its Chief Executive O jcer this 5th day of June, 2001,

NEUSTAR, INC.

By:/s/ Jeffrey E. Ganek
| Name: Jeffrey E. Ganek

Title: Chief Executive Officer
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